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Presidential Documents

Title 3—

The President

Presidential Determination No. 2009-1 of October 3, 2008

Unexpected Urgent Humanitarian Needs Related to Pakistan,
Afghanistan, and Georgia

Memorandum for the Secretary of State

October 3, 2008

By the authority vested in me by the Constitution and the laws of the
United States, including sections 2 and 4(a)(1) of the Migration and Refugee
Assistance Act of 1962 (the “Act”), as amended, (22 U.S.C. 2601 and 2603)
and section 301 of title 3, United States Code:

(1) T hereby determine, pursuant to section 2(c)(1) of the Act, that it is
important to the national interest to furnish assistance under the Act, in
an amount not to exceed $8.3 million from the United States Emergency
Refugee and Migration Assistance Fund, for the purpose of meeting unex-
pected and urgent refugee and migration needs in Pakistan and Afghanistan
resulting from intensified armed conflict and flooding, and in Georgia due
to recent violence, including by contributions to international, governmental,
and nongovernmental organizations, and payment of administrative expenses
of the Bureau of Population, Refugees, and Migration of the Department
of State; and

(2) The functions of the President in relation to this memorandum under
section 2(d) of the Act, and of establishing terms and conditions under
section 2(c)(1) of the Act, are assigned to you, and you may further assign
such functions to your subordinates, consistent with applicable law.



60936 Federal Register/Vol. 73, No. 200/ Wednesday, October 15, 2008 /Presidential Documents

You are authorized and directed to publish this memorandum in the Federal

Register.

THE WHITE HOUSE,
Washington, October 3, 2008

[FR Doc. E8-24588
Filed 10-14-08; 8:45 am]
Billing code 47105-01-P
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Presidential Documents

Title 3—

The President

[FR Doc. E8-24590

Filed 10-14-08; 8:45 am]
Billing code 4710-01-P

Presidential Determination No. 2009-2 of October 6, 2008

Waiver of Restriction on Providing Funds to the Palestinian
Authority

Memorandum for the Secretary of State

October 6, 2008

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 650(b) of the Depart-
ment of State, Foreign Operations, and Related Programs Appropriations
Act, 2008 (Division J, Public Law 110-161) (the “Act”), as carried forward
under section 1417 of the Supplemental Appropriations Act, 2008 (Public
Law 110-252) (the “Supplemental”), I hereby certify that it is important
to the national security interests of the United States to waive the provisions
of section 650(a) of the Act, as carried forward under the Supplemental,
in order to provide funds appropriated for fiscal year 2009 under the heading
Economic Support Funds to the Palestinian Authority.

You are directed to transmit this determination to the Congress, with a
report pursuant to section 650(d) of the Act, as carried forward under the
Supplemental, and to publish the determination in the Federal Register.

Lo

THE WHITE HOUSE,
Washington, October 6, 2008
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. 29334; Amendment No. 71-40]

Airspace Designations; Incorporation
by Reference

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Title 14
Code of Federal Regulations (14 CFR)
part 71 relating to airspace designations
to reflect the approval by the Director of
the Federal Register of the incorporation
by reference of FAA Order 7400.9S,
Airspace Designations and Reporting
Points. This action also explains the
procedures the FAA will use to amend
the listings of Class A, B, C, D, and E
airspace areas; air traffic service routes;
and reporting points incorporated by
reference.

DATES: Effective Date: These regulations
are effective October 31, 2008. The
incorporation by reference of FAA
Order 7400.9S is approved by the
Director of the Federal Register as of
October 31, 2008, through September
15, 2009.

FOR FURTHER INFORMATION CONTACT:
Sarah Combs, Airspace and Rules
Group, Office of System Operations
Airspace and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-3571.

SUPPLEMENTARY INFORMATION:

History

FAA Order 7400.9R, Airspace
Designations and Reporting Points,
effective September 15, 2007, listed
Class A, B, G, D and E airspace areas;
air traffic service routes; and reporting
points. Due to the length of these

descriptions, the FAA requested
approval from the Office of the Federal
Register to incorporate the material by
reference in the Federal Aviation
Regulations section 71.1, effective
September 15, 2007, through September
15, 2008. During the incorporation by
reference period, the FAA processed all
proposed changes of the airspace
listings in FAA Order 7400.9R in full
text as proposed rule documents in the
Federal Register. Likewise, all
amendments of these listings were
published in full text as final rules in
the Federal Register. On September 22,
2008, the FAA published in the Federal
Register a final rule extending the IBR
approval of FAA Order 7400.9R in
section 71.1, as of September 16, 2008
until October 31, 2008 (73 FR 54494).
This rule reflects the periodic
integration of these final rule
amendments into a revised edition of
Order 7400.9S, Airspace Designations
and Reporting Points.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 to
reflect the approval by the Director of
the Federal Register of the incorporation
by reference of FAA Order 7400.9S,
effective October 31, 2008, through
September 15, 2009. During the
incorporation by reference period, the
FAA will continue to process all
proposed changes of the airspace
listings in FAA Order 7400.9S in full
text as proposed rule documents in the
Federal Register. Likewise, all
amendments of these listings will be
published in full text as final rules in
the Federal Register. The FAA will
periodically integrate all final rule
amendments into a revised edition of
the Order, and submit the revised
edition to the Director of the Federal
Register for approval for incorporation
by reference in section 71.1. The
Director of the Federal Register has
approved the incorporation by reference
of FAA Order 7400.9S in section 71.1,
as of October 31, 2008, through
September 15, 2009. This rule also
explains the procedures the FAA will
use to amend the airspace designations
incorporated by reference in part 71.
Sections 71.5, 71.15, 71.31, 71.33, 71.41,
71.51, 71.61, 71.71, and 71.901 are also
updated to reflect the incorporation by
reference of FAA Order 7400.9S.

The FAA has determined that this
action: (1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
This action neither places any new
restrictions or requirements on the
public, nor changes the dimensions or
operation requirements of the airspace
listings incorporated by reference in
part 71. Consequently, notice and public
procedure under 5 U.S.C. 553(b) are
unnecessary. Because this action will
continue to update the changes to the
airspace designations, which are
depicted on aeronautical charts, and to
avoid any unnecessary pilot confusion,
I find that good cause exists, under 5
U.S.C. 553(d), for making this
amendment effective in less than 30
days.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

m 2. Section 71.1 isrevised to read as
follows:

§71.1 Applicability.

A listing for Class A, B, C,D, and E
airspace areas; air traffic service routes;
and reporting points can be found in
FAA Order 7400.9S, Airspace
Designations and Reporting Points,
dated October 3, 2008. This
incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552
(a) and 1 CFR part 51. The approval to
incorporate by reference FAA Order
7400.9S is effective October 31, 2008,
through September 15, 2009. During the
incorporation by reference period,
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proposed changes to the listings of Class
A, B, G, D, and E airspace areas; air
traffic service routes; and reporting
points will be published in full text as
proposed rule documents in the Federal
Register. Amendments to the listings of
Class A, B, G, D, and E airspace areas;
air traffic service routes; and reporting
points will be published in full text as
final rules in the Federal Register.
Periodically, the final rule amendments
will be integrated into a revised edition
of the Order and submitted to the
Director of the Federal Register for
approval for incorporation by reference
in this section. Copies of FAA Order
7400.9S may be obtained from Airspace
and Rules Group, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
(202) 267-8783. An electronic version of
the Order is available on the FAA Web
site at http://www.faa.gov/
airports_airtraffic/air_traffic/
publications/. Copies of FAA Order
7400.9S may be inspected in Docket No.
29334 at http://www.regulations.gov or
at the National Archives and Records
Administration.

§71.5 [Amended]

m 3. Section 71.5 is amended by
removing the words “FAA Order
7400.9R” and adding, in their place, the
words “FAA Order 7400.9S.”

§71.15 [Amended]

m 4. Section 71.15 is amended by
removing the words “FAA Order
7400.9R” and adding, in their place, the
words “FAA Order 7400.9S.”

§71.31 [Amended]

m 5. Section 71.31 is amended by
removing the words “FAA Order
7400.9R” and adding, in their place, the
words “FAA Order 7400.9S.”

§71.33 [Amended]

m 6. Paragraph (c) of section 71.33 is
amended by removing the words “FAA
Order 7400.9R” and adding, in their
place, the words “FAA Order 7400.9S.”

§71.41 [Amended]

m 7. Section 71.41 is amended by
removing the words “FAA Order
7400.9R” and adding, in their place, the
words “FAA Order 7400.9S.”

§71.51 [Amended]

m 8. Section 71.51 is amended by
removing the words “FAA Order
7400.9R” and adding, in their place, the
words “FAA Order 7400.9S.”

§71.61 [Amended]

m 9. Section 71.61 is amended by
removing the words “FAA Order

7400.9R” and adding, in their place, the
words “FAA Order 7400.9S.”

§71.71 [Amended]

m 10. Paragraphs (b), (c), (d), (e), and (f)
of section 71.71 are amended by
removing the words “FAA Order
7400.9R” and adding, in their place, the
words “FAA Order 7400.9S.”

§71.901 [Amended]

m 11. Paragraph (a) of section 71.901 is

amended by removing the words “FAA

Order 7400.9R” and adding, in their

place, the words “FAA Order 7400.9S.”
Issued in Washington, DC, on October 3,

2008.

Edith V. Parish,

Manager, Airspace and Rules Group.

[FR Doc. E8-24086 Filed 10-14—08; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2008-0923; Airspace
Docket 08—AEA-22]

Modification of Class E Airspace;
Culpeper, VA; Removal of Class E
Airspace; Pelham Lake, VA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct Final rule, Request for
Comments.

SUMMARY: This action modifies and
restores Class E airspace that had
inadvertently been omitted at Culpeper,
VA. Additionally, this action transfers
airspace listed under Pelham Lake, VA
to that listed under Culpeper, VA, more
appropriately identifying its official
location. This rule increases the safety
and management of the National
Airspace System (NAS) around the
Culpeper Regional Airport and the
Culpeper Memorial Hospital Heliport.

DATES: Effective 0901 UTC, January 15,
2009. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments. Comments for inclusion
in the Rules Docket must be received on
or before December 1, 2008.

ADDRESSES: Send comments on this rule
to: U.S. Department of Transportation,
Docket Operations, West Building,
Ground Floor, Room W12-140, 1200
New Jersey, SE., Washington, DC
20590-0001; Telephone: 1-800 647—

5527; Fax: 202—-493-2251. You must
identify the Docket Number FAA-2008—
0923; Airspace Docket No. 08—AEA-22,
at the beginning of your comments. You
may also submit and review received
comments through the Internet at
http://www.regulations.gov.

You may review the public docket
containing the rule, any comments
received, and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal Holidays.

An informal docket may also be
examined during normal business hours
at the office of the Eastern Service
Center, Federal Aviation
Administration, Room 210, 1701
Columbia Avenue, College Park, Georgia
30337.

FOR FURTHER INFORMATION CONTACT:
Daryl Daniels, Operations Support,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-5581.

SUPPLEMENTARY INFORMATION:
The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comments, and, therefore,
issues it as a direct final rule. The FAA
has determined that this rule only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current. This
rule is effective and there will be no
further action by the FAA unless a
written adverse or negative comment or
a written notice of intent to submit an
adverse or negative comment is received
within the comment period. If the FAA
receives, within the comment period, an
adverse or negative comment, or written
notice of intent to submit such a
comment, a document withdrawing the
direct final rule will be published in the
Federal Register, and a notice of
proposed rulemaking may be published
with a new comment period.

Comments Invited

Although this action is in the form of
a direct final rule, and was not preceded
by a notice of proposed rulemaking,
interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. An electronic copy
of this document may be downloaded
from and comments may be submitted
and reviewed at http://
www.regulations.gov. Recently
published rulemaking documents can
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also be accessed through the FAA’s Web
page at http://www.faa.gov. or the
Federal Register’s Web page at http://
www.gpoaccess.gov/fr/index.html.
Communications should identify both
docket numbers and be submitted in
triplicate to the address specified under
the caption ADDRESSES above or through
the Web site. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of this
action and determining whether
additional rulemaking action would be
needed. All comments submitted will be
available, both before and after the
closing date for comments, in the Rules
Docket for examination by interested
persons. Those wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2008-0923; Airspace
Docket No. 08—AEA—-22.” The postcard
will be date stamped and returned to the
commenter.

History

Class E airspace is established via
rulemaking provisions set forth by the
FAA, Department of Transportation and
other Agencies of these United States of
America. Due to the large number and
frequency of changes, the designations
are not carried in Title 14, Code of
Federal Regulations (14 CFR), part 71.
For ease of reference, the FAA provides
a compilation of airspace designations
and reporting points via FAA Order
7400.9. An evaluation uncovered an
omission from the FAA Order 7400.9R
caused by a rulemaking airspace action
intended to supplement the established
Class E airspace at Culpeper, VA. It was
also discovered that the referenced city
for airspace around Culpeper Memorial
Hospital Heliport was addressed to a
local community area (Pelham Lake)
instead of being appropriately
associated with the city of Culpeper.
This action additionally corrects the
spelling as shown in FAA Order
7400.9R from Culpepper to Culpeper.
Minor changes to the dimensions to the
established Class E airspace have
become necessary due to better
computation methods of established

Standard Instrument Approach
Procedures.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
modifies E5 airspace at Culpeper, VA by
reconstituting previously omitted
airspace descriptions for the Culpeper
Regional Airport, amending said
airspace by replacing the
decommissioned Culpeper NDB with
the Nailr NDB and extending the
airspace to 16 miles southwest of the
Nailr NDB. Additionally this
amendment removes the Culpeper
Memorial Hospital’s airspace that is
linked with Pelham Lake, VA,
appropriately associates this Hospital’s
airspace with the city of Culpeper, VA
and substitutes the UDNEW
WAYPOINT for the listed Point in
Space Coordinates, being the same and
part of the Instrument Approach
Procedure that is used to develop the
airspace serving the Hospital.

Class E5 airspace designations for
airspace areas extending upwards from
700 feet above the surface of the Earth
are published in Paragraph 6005 of FAA
Order 7400.9R, dated August 15, 2007,
and effective September 15, 2007, which
is incorporated by reference in 14 CFR
71.1. The Class E5 airspace designations
listed in this document will be
published subsequently in the Order.
Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among various levels of
government. Therefore, it is determined
that this final rule does not have
federalism implications under Executive
Order 13132.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it modifies the Class E Airspace at
Culpeper Regional Airport and Culpeper
Memorial Hospital located in Culpeper,
VA.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9R, Airspace
Designations and Reporting Points,
dated August 15, 2007, and effective
September 15, 2007, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AEA VA E5 Culpeper, VA [Revised]

Culpeper Regional Airport

(Lat. 38°31’32” N., long. 77°51’35” W.)
Nailr NDB

(Lat. 38°27°16” N., long. 77°54'19” W.)
Culpeper Memorial Hospital Heliport

(Lat. 38°27"18” N., long. 78°00749” W.)
UDNEW WAYPOINT

(Lat. 38°27°54” N., long. 78°01°07” W.)

That airspace extending upward from 700
feet above the surface of the Earth within a
6.5-mile radius of Culpeper Regional Airport
and within 8 miles either side of the 217°
bearing from the Nailr NDB to 16 miles
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southwest of the NDB, and that airspace
within a 6.0-mile radius of the UDNEW
WAYPOINT that serves the Culpeper
Memorial Hospital Heliport.

* * * * *

AEA VA E5 Pelham Lake, VA [Remove]

* * * * *

Issued in College Park, Georgia, on August
26, 2008.

Mark D. Ward,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. E8—22467 Filed 10-14—08; 8:45 am]|
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
14 CFR Part 97
[Docket No. 30632; Amdt. No. 3291]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective October 15,
2008. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 15,
2008.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954-4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the

airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC P—
NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
DOT Regulatory Order 12866; (2) is not
a “‘significant rule” under DOT
regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (Air).
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Issued in Washington, DC, on October 3,
2008.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal Regulations, Part 97, 14 CFR
part 97, is amended by amending
Standard Instrument Approach

Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS/DME, MLS/
RNAV; §97.31 RADAR SIAPs; §97.33
RNAYV SIAPs; and § 97.35 COPTER
SIAPs, Identified as follows:

* * * Effective Upon Publication

FDC date State City Airport FDC No. Subject
09/25/08 ....... CcO RIFLE ..o GARFIELD COUNTY REGIONAL .... | 8/0726 RNAV (RNP) Z RWY 26, ORIG
09/25/08 ....... CcO RIFLE ....... GARFIELD COUNTY REGIONAL .... | 8/0727 RNAV (RNP) Y RWY 26, ORIG
09/25/08 ....... MmI DETROIT ..o DETROIT METROPOLITAN | 8/0752 ILS OR LOC RWY 21L, AMDT
WAYNE COUNTY. 10
09/30/08 ....... CA BURBANK ......cccccoeniene BOB HOPE ......ccoooiiiiiiieeieceeen 8/0914 RNAV (GPS) RWY 8, ORIG-B
09/25/08 ....... MS GULFPORT ....cccvvneene. GULFPORT-BILOXI INTL ...ccvvenee 8/0963 ILS OR LOC RWY 14, AMDT 14
09/25/08 ....... MS GULFPORT ...ccccevieiene GULFPORT-BILOXI INTL ....ccveneee. 8/0968 RNAV (GPS) RWY 14, ORIG
09/25/08 ....... MS GULFPORT ....cccvvneene. GULFPORT-BILOXI INTL ...ccvvenee 8/0969 VOR/DME OR TACAN RWY 14,
AMDT 3
09/25/08 ....... AK NOME .....ccoovriiiiiinns NOME ..o 8/0990 ILS OR LOC/DME Y RWY 28,
AMDT 3A
09/25/08 ....... AK NOME .....ccoovriiiiiinns NOME ..o 8/0991 LOC/DME BC RWY 10, AMDT 3
09/25/08 ....... AK NOME .....ccooviiiiiiie NOME ..ot 8/0992 ILS OR LOC/DME Z RWY 28,
AMDT 3A
09/30/08 ....... NY NEW YORK ......cccoevune JOHN F KENNEDY INTL ....cccocveene 8/1067 RNAV (GPS) Y RWY 22L, AMDT
1A
09/26/08 ....... CcO DENVER .....ccocvniiine FRONT RANGE ......cccooiiiiiiiiie 8/1092 ILS OR LOC RWY 26, AMDT 4
09/26/08 ....... OR MEDFORD .. ROGUE VALLEY INTL-MEDFORD .. | 8/1098 RNAV (GPS) D, ORIG-B
09/26/08 ....... OR MEDFORD ...... ROGUE VALLEY INTL-MEDFORD .. | 8/1099 RNAV (GPS) RWY 14, ORIG
09/26/08 ....... MS LOUISVILLE LOUISVILLE-WINSTON COUNTY ... | 8/1154 TAKEOFF MINIMUMS AND (OB-
STACLE) DP, AMDT 2
09/29/08 ....... MN CROOKSTON ............... CROOKSTON  MUNI/KIRKWOOD | 8/1442 RNAV (GPS) RWY 31, ORIG
FLD.
09/29/08 ....... MN LONG PRAIRIE ............ TODD FIELD ..o 8/1443 RNAV (GPS) RWY 34, ORIG
09/30/08 ....... KY LOUISVILLE ................. LOUISVILLE  INTL-STANDIFORD | 8/1586 ILS OR LOC RWY 35R, AMDT 3
FLD.
09/30/08 ....... CA ONTARIO ....cocvvieieiens ONTARIO INTL oo 8/1707 RNAV (GPS) RWY 8R, AMDT
1A
09/30/08 ....... CA ONTARIO ....cocvvieieiens ONTARIO INTL oo 8/1709 RNAV (GPS) Y RWY 8L, AMDT
1
09/18/08 ....... VA STAUNTON/WAYNES- | SHENANDOAH VALLEY RE- | 8/8994 ILS RWY 5, AMDT 8A
BORO/HARRISON- GIONAL.
BURG.
09/18/08 ....... VA STAUNTON/WAYNES- | SHENANDOAH VALLEY RE- | 8/8995 NDB OR GPS RWY 5, AMDT 9B
BORO/HARRISON- GIONAL.
BURG.

[FR Doc. E8-24111 Filed 10-14-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

19 CFR Part 4
[CBP Dec. 08-27]

Countries Whose Pleasure Vessels
May Be Issued Cruising Licenses

AGENCY: Customs and Border Protection,
Department of Homeland Security.

ACTION: Final rule.

SUMMARY: This document amends the
U.S. Customs and Border Protection
(CBP) regulations relating to the list of
foreign countries whose pleasure vessels
may be issued U.S. cruising licenses.
Pursuant to information provided by the
British Embassy, the Department of
State has recommended that CBP update
the listing relating to the United
Kingdom.

DATES: These amendments are effective
on October 15, 2008. The changes
reflected in these amendments became
applicable on May 1, 2007.

FOR FURTHER INFORMATION CONTACT: Goli
Gharib, Regulations and Rulings, Office
of International Trade, (202) 572—-8851.

SUPPLEMENTARY INFORMATION:
Background

Section 4.94(a) of the CBP regulations
(19 CFR 4.94(a)), provides that U.S.
documented vessels with a recreational
endorsement, used exclusively for
pleasure, not engaged in any trade, and
not violating the customs or navigation
laws of the United States, may proceed
from port to port in the United States or
to foreign ports without entering or
clearing, as long as they have not visited
hovering vessels. When returning from
a foreign port or place, such pleasure
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vessels are required to report their
arrival pursuant to § 4.2, CBP
regulations (19 CFR 4.2).

Generally, foreign-flag yachts entering
the United States are required to comply
with the laws applicable to foreign
vessels arriving at, departing from, and
proceeding between ports of the United
States. However, as provided in
§4.94(b), CBP regulations (19 CFR
4.94(b)), CBP may issue cruising
licenses to pleasure vessels from certain
countries if it is found that yachts of the
United States are exempt from formal
entry and clearance procedures (e.g.,
filing manifests, obtaining permits to
proceed and paying entry and clearance
fees) in those countries.

If a foreign-flag yacht is issued a
cruising license, the yacht, for a stated
period not to exceed one year, may
arrive and depart from the United States
and to cruise in specified waters of the
United States without entering and
clearing, without filing manifests and
obtaining or delivering permits to
proceed, and without the payment of
entrance and clearance fees, or fees for
receiving manifests and granting
permits to proceed, duty on tonnage,
tonnage tax, or light money. Upon
arrival at each port in the United States,
the master of a foreign-flag yacht with
a cruising license must report the fact of
arrival to the appropriate CBP office. A
list of countries whose yachts are
eligible for cruising licenses is set forth
in §4.94(b).

By an undated letter received on May
1, 2007, the Department of State
informed the Chief, Cargo Security,
Carriers and Immigration Branch, CBP,
that the British Embassy has advised
that the listing for Great Britain in
§ 4.94(b) requires updating. The
Department of State recommends that
the reference in §4.94(b) for Great
Britain be revised to read as follows:

United Kingdom and the Dependencies:
the Anguilla Islands, the Isle of Man, the
British Virgin Islands, the Cayman Islands,
and the Turks and Caicos Islands.

Additionally, the Department of State
recommends that Saint Vincent and the
Grenadines; and Saint Kitts and Nevis
(formerly the Federation of Saint
Christopher and Nevis) be listed
separately from the United Kingdom as
they are now independent countries.
The Chief, Cargo Security, Carriers
and Immigration Branch has found,
based on the information provided, that
the reciprocity required in § 4.94(b) has
been established with respect to the
above-referenced countries effective
May 1, 2007. Accordingly, under the
authority of 46 U.S.C. 60504, yachts
from the above-referenced countries

used only for pleasure may arrive at and
depart from the ports of the United
States and cruise in the waters of the
United States without payment of any
duties or fees. The list of countries in
§4.94(b) is being revised in this final
rule document as discussed above. The
authority to amend this section of the
CBP regulations has been delegated to
the Chief, Trade and Commercial
Regulations Branch, Regulations and
Rulings, Office of International Trade.

Inapplicability of Notice and Delayed
Effective Date

Because these amendments merely
implement a statutory requirement and
confer a benefit upon the public, CBP
has determined that notice and public
procedure are unnecessary pursuant to
section 553(b)(B) of the Administrative
Procedure Act (APA) (5 U.S.C.
553(b)(B)). Further, for the same
reasons, good cause exists for
dispensing with a delayed effective date
under section 553(d)(3) of the APA (5
U.S.C. 553(d)(3)).

Regulatory Flexibility Act and
Executive Order 12866

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply. This
amendment does not meet the criteria
for a “significant regulatory action” as
specified in Executive Order 12866.

Signing Authority

This document is being issued by CBP
in accordance with §0.1(b)(1) of the
CBP regulations (19 CFR 0.1(b)(1)).

List of Subjects in 19 CFR Part 4

Customs duties and inspection,
Maritime carriers, Vessels, Yachts.

Amendments to the CBP Regulations

m For the reasons set forth above, part 4
of title 19 of the Code of Federal
Regulations (19 CFR part 4) is amended
as set forth below.

PART 4—VESSELS IN FOREIGN AND
DOMESTIC TRADES

m 1. The general authority citation for
part 4 and the specific authority for
§4.94 continue to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1431, 1433, 1434, 1624, 2071 note; 46 U.S.C.
501, 60105.

* * * * *

Section 4.94 also issued under 19
U.S.C. 1441; 46 U.S.C. 60504;

* * * * *

§4.94 [Amended]

m 2.In §4.94, the list of countries in
paragraph (b) is amended by removing
the words ““Great Britain (including
Turks and Caicos Islands; St. Vincent
(including the territorial waters of the
Northern Grenadine Islands), the
Cayman Islands, the St. Christopher-
Nevis-Anguilla Islands and the British
Virgin Islands)” and adding, in
appropriate alphabetical order, the
words “Saint Vincent and the
Grenadines”, ““Saint Kitts and Nevis,”
and ““United Kingdom and the
Dependencies: the Anguilla Islands, the
Isle of Man, the British Virgin Islands,
the Cayman Islands, and the Turks and
Caicos Islands”.

Dated: October 9, 2008.
Joanne R. Stump,

Chief, Trade and Commercial Regulations
Branch, Regulations and Rulings, Office of
International Trade.

[FR Doc. E8—24523 Filed 10-14—-08; 8:45 am]|
BILLING CODE 9111-14-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 938
[PA-152-FOR; Docket ID: OSM-2008-0019]

Pennsylvania Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final Rule; rescission of a
modified required amendment.

SUMMARY: We are announcing a
rescission of a required amendment that
we imposed, in modified form, upon the
Pennsylvania regulatory program (the
“Pennsylvania program”) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). We had modified a previous
version of the required amendment,
which we originally imposed in 1991.
The United States Court of Appeals for
the Third Circuit, and the United States
District Court for the Middle District of
Pennsylvania, on remand from the
Third Circuit, set aside our termination
of the 1991 required amendment. We
are rescinding the modified required
amendment because under those court
actions, no action on our part was
necessary to implement the Courts’
orders.

DATES: Effective Date: October 15, 2008.

FOR FURTHER INFORMATION CONTACT:
George Rieger, Chief, Pittsburgh Field
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Division, Telephone: (717) 782-4036, e-
mail: grieger@osmre.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the Pennsylvania Program

II. The Modified Required Amendment

III. The Basis for Rescission of the Modified
Required Amendment

IV. OSM'’s Decision

V. Procedural Determinations

I. Background on the Pennsylvania
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of the Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the
Pennsylvania program on July 30, 1982.

From 1982 until 2001, Pennsylvania’s
bonding program for surface coal mines,
coal refuse reprocessing operations and
coal preparation plants, was funded
under an Alternative Bonding System
(ABS), which included a central pool of
money (Surface Mining Conservation
and Reclamation Fund) used for
reclamation, to supplement site-specific
bonds posted by operators for each mine
site. This pool was funded by a per-acre
reclamation fee paid by operators of
permitted sites.

In 1991, our oversight activities
determined that Pennsylvania’s ABS
contained unfunded reclamation
liabilities for backfilling, grading, and
revegetation and we determined that the
ABS was financially incapable of
abating or treating pollutional
discharges from bond forfeiture sites
under its purview. As a result, on May
31, 1991, we imposed the required
amendment codified at 30 CFR
938.16(h), 56 FR 24687. That
amendment required Pennsylvania to
demonstrate that the revenues generated
by its collection of the reclamation fee
would assure that its Surface Mining
Conservation and Reclamation Fund
(Fund) could be operated in a manner
that would meet the ABS requirements
contained in 30 CFR 800.11(e). After a
decade of trying to address the problems
with the ABS, the Pennsylvania
Department of Environmental Protection
(PADEP) terminated the ABS in 2001
and began converting active surface coal
mining permits to a Conventional

Bonding System (CBS) or ‘“full-cost”
bonding program. This CBS requires a
permittee to post a site specific bond in
an amount sufficient to cover the
estimated costs to complete reclamation
in the event of bond forfeiture.

OSM published a final rule on
October 7, 2003 removing the required
amendment at 30 CFR 938.16(h) on the
basis that the conversion from an ABS
to a CBS rendered the requirement to
comply with 30 CFR 800.11(e) moot.
Subsequent to these OSM actions, a
lawsuit was filed in the U.S. District
Court for the Middle District Court of
Pennsylvania, Pennsylvania Federation
of Sportsmen’s Clubs Inc. (PFSC) et al.
v. Norton No. 1:03-CV-2220. The
district court ruled in OSM’s favor, but
was reversed by the United States Court
of Appeals for the Third Circuit.
Subsequently, on November 1, 2007, the
District court set aside our October 7,
2003, termination of the 1991 required
amendment. The appellate court’s
decision is discussed in the section
below.

You can find background information
on the Pennsylvania program, including
the Secretary’s findings, the disposition
of comments, and conditions of
approval in the July 30, 1982, Federal
Register (47 FR 33050). You can also
find later actions concerning
Pennsylvania’s program and program
amendments at 30 CFR 938.11, 938.12,
938.13, 938.15 and 938.16.

II. The Modified Required Amendment

On August 2, 2007, the United States
Court of Appeals for the Third Circuit
decided PFSC v. Kempthorne, 497 F.3d
337 (3rd Cir. 2007). At issue, relevant to
this notice, was whether OSM properly
terminated the requirement that
Pennsylvania demonstrate that its
Surface Mining Conservation and
Reclamation Fund was in compliance
with 30 CFR 800.11(e).

The Third Circuit concluded: “while
it is true that the ‘ABS Fund’ continues
to exist in name, it no longer operates
as an ABS, that is, as a bond pool, to
provide liability coverage for new and
existing mining sites.” 497 F.3d at 349.
However, the Court went on to conclude
that ““800.11(e) continues to apply to
sites forfeited prior to the CBS
conversion.” Id. at 353. In commenting
further on 30 CFR 800.11(e), the Court
stated ‘“The plain language of this
provision requires that Pennsylvania
demonstrate adequate funding for mine
discharge abatement and treatment at all
ABS forfeiture sites.” Id. at 354.

Because the Third Circuit in PFSC'v.
Kempthorne, Id., reversed the District
Court, which had upheld our
termination of the 1991 required

amendment at 30 CFR 938.16(h), we
decided to impose a modified version of
amendment ‘““(h),” which we believed
was fully consistent with the rationale
of the Third Circuit’s decision while
accounting for circumstances which had
changed since 1991. Issuance of this
modified required amendment was
announced in the July 8, 2008, Federal
Register at 73 FR 38918. It is this
modified version of the required
amendment that we are hereby
rescinding in this action.

II1. The Basis for Rescission of the
Modified Required Amendment

After we published the modified
version of 30 CFR 938.16(h), the
Pennsylvania Federation of Sportsmen’s
Clubs, along with the other Plaintiffs,
filed a Motion to Reopen, to Substitute
Party, and for Contempt in the matter of
PFSC v. Kempthorne, No. 1:03-CV-2220
(M.D. Pa.). The Plaintiffs alleged that the
Federal Defendants were in contempt of
the district court’s November 1, 2007,
order on remand from the Third Circuit
decision in PFSC v. Kempthorne, 497
F.3d 337 (3rd Cir. 2007), because they
revised 30 CFR 938.16(h) from its 1991
form. The Plaintiffs contend that the
Federal Defendants disobeyed the
district court’s order, which the
Plaintiffs claim did not authorize any
modification to the required
amendment. PFSC v. Kempthorne, No.
1:03-CV-2220 (M.D. Pa.) (Motion to
Reopen, to Substitute Party, and for
Contempt filed July 16, 2008)

In order to resolve the matter of the
contempt proceeding, and without
admitting any liability with respect to
the Plaintiffs’ allegations put forth in
said proceeding, we have decided to
rescind the revised version of the
required amendment at 30 CFR
938.16(h). Thus, any potential conflict
with the district court’s November 1,
2007, Order on Remand, which set aside
our decision to remove the 1991
required amendment, is hereby
removed.

IV. OSM’s Decision

Based on the above discussion, we
hereby rescind the required amendment
at 30 CFR 938.16(h), as it was revised in
the July 8, 2008, Federal Register at 73
FR 38918.

This rule is being issued without prior
public notice or opportunity for public
comment. The Administrative
Procedure Act (APA) (5 U.S.C. 553)
provides an exception to the notice and
comment procedures when an agency
finds there is good cause for dispensing
with such procedures on the basis that
they are impracticable, unnecessary or
contrary to the public interest. In view
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of the litigation and court order, we
have determined that under 5 U.S.C.
553(b)(3)(B), good cause exists for
dispensing with the notice of proposed
rulemaking and public comment
procedures for this rule. For the same
reason, we believe there is good cause
under 5 U.S.C. 553(d)(3) of the APA to
have the rule become effective on a date
that is less than 30 days after the date
of publication in the Federal Register.
This rescission is being made effective
immediately in order to encourage
Pennsylvania to bring its program into
conformity with the Federal standards
without undue delay. Consistency of
State and Federal standards is required
by SMCRA.

V. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulations.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that, to the extent
allowable by law, this rule meets the
applicable standards of Subsections (a)
and (b) of that Section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society

and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA. Section 503(a)(7) requires that
State programs contain rules and
regulations ‘“‘consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Government

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.
The basis for this determination is that
our decision is on a State regulatory
program and does not involve a Federal
program involving Indian lands.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

Section 702(d) of SMCRA (30 U.S.C.
1292(d)) provides that a decision on a
proposed State regulatory program
provision does not constitute a major
Federal action within the meaning of
Section 102(2)(C) of the National
Environmental Policy Act (NEPA) (42
U.S.C. 4332(2)(c). A determination has
been made that such decisions are
categorically excluded from the NEPA
process (516 DM 8.4.A).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State
amendment that is the subject of this
rule is based on counterpart Federal
regulations for which an economic
analysis was prepared and certification
made that such regulations would not
have a significant economic effect upon
a substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, geographic
regions, or Federal, State, or local
government agencies; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal, which is the
subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 938

Intergovernmental relations, Surface
mining, Underground mining.

Dated: September 5, 2008.
Thomas D. Shope,
Regional Director, Appalachian Region.

m For the reasons set out in the
preamble, 30 CFR part 938 is amended
as set forth below:
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PART 938—PENNSYLVANIA

m 1. The authority citation for part 938
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.
§938.16 [Amended]
m 2.In § 938.16, remove paragraph (h).

[FR Doc. E8-24477 Filed 10—14—08; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law)
has determined that Unmanned Surface
Vehicles with hull numbers
11MUC0601, 11MUC0602, 11MUC0603
and 11MUCO604, are vessels of the
Navy which, due to their special
construction and purpose, cannot fully
comply with certain provisions of the 72
COLREGS without interfering with their
special function as naval vessels. The
intended effect of this rule is to warn
mariners in waters where 72 COLREGS
apply.

DATES: This rule is effective October 15,
2008 and is applicable beginning 16

FOR FURTHER INFORMATION CONTACT:
Commander M. Robb Hyde, JAGC, U.S.
Navy, Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
Office of the Judge Advocate General,
Department of the Navy, 1322 Patterson
Ave., SE., Suite 3000, Washington Navy
Yard, DC 20374-5066, telephone 202—
685-5040.
SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR Part 706. This
amendment provides notice that the
Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
under authority delegated by the
Secretary of the Navy, has certified that
Unmanned Surface Vehicles with hull
numbers 11MUC0601, 11MUC0602,
11MUC0603 and 11MUCO604 are
vessels of the Navy which, due to their
special construction and purpose,
cannot fully comply with the following
specific provisions of 72 COLREGS
without interfering with its special
function as a naval ship: Rule 21(a),
pertaining to the position of the
masthead light or lights being located
over the fore and aft centerline of the
vessel; Annex I, paragraph 2(f)(i),
pertaining to the placement of the
masthead light or lights above and clear
of all other lights and obstructions; Rule
27(b)(i), pertaining to the placement of
three all-round lights in a vertical line
and Annex I, paragraph 2(i)(ii),
pertaining to the vertical separation of
the Restricted Maneuvering Light Array
lights. The Deputy Assistant Judge
Advocate General (Admiralty and
Maritime Law) has also certified that the
lights involved are located in closest
possible compliance with the applicable
72 COLREGS requirements.

Moreover, it has been determined, in
accordance with 32 CFR Parts 296 and

for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water), and
Vessels.

m For the reasons set forth in the
preamble, amend part 706 of title 32 of
the Code of Federal Regulations as
follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for part 706
continues to read:

Authority: 33 U.S.C. 1605.

m 2. Section 706.2 is amended as
follows:

m A.In Table Two, by adding, at the end
of the table under the “Vessel” category,
the following entry for Unmanned
Surface Vehicles with hull numbers
11MUC0601, 11MUC0602, 11MUC0603
and 11MUCO604:

m B. In Table Four, Paragraph Sixteen by
adding, at the end of the table under the
“Vessel” category, the following entry
for Unmanned Surface Vehicles with
hull numbers 11MUC0601,
11MUC0602, 11MUC0603 and
11MUCO604:

m C. In Table Four by adding new
paragraphs 23 and 24:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

June 2008). 701, that publication of this amendment * * * * *
Masthead Forward AFT an- o Side lights, | Side lights,
lights, dis- | arr:ché)r ForvLard c(?or light, AFT an- S&de lights, fdlstaln(;:ef dtl)stan(;:ef
! ight, dis- anchor istance § istance orward of inboard o
tance to . : chor light, : Ly
Vessel Number stod of | poySine | beror | i mor | number of; | °GER AN | 100 ad | sidea
ké?é_'r;qmg' dk in me- Rule ters; Rule 3&23?”) ters; §2(g), | light in me- meters
21’(3) ters: §2(k), 30(a)(i) 21(e), Rule Annex | | ters; §3(b), §3(b),
Annex | 30(a)(ii) Annex | Annex |
uUsv ... | 11MUCO0601, 11MUC0602, 11MUCO0603, 0.40 | coiiiiiiiiiiies | e | e | e | e | e | e
11MUC0604.
* * * * * Table 4 16. * * *
* * * * *
Obstruction angle
Vessel Number relative ship’s
headings
USV s 11MUCO601, 11MUCO602, 11MUCO0603, 1TTMUCOB04 ......coieeeieiiiee i 271° thru 278°.
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* * * * *

23. On the following ships the
verticality of the restricted maneuvering

light array do not meet verticality
requirements described in Rule 27(b)(i).

Vessel

Number

Verticality of lights,
when viewed from
directly port or star-
board, the lower
task light is out of
alignment with the
upper and middle
task light in meters

by:

11MUCO601, 11MUCO0602, 11MUC0603, 11MUC0604

0.85

24. On the following ships the vertical
separation of the Restricted
Maneuvering Light Array lights do not

meet requirements described in Annex
I, paragraph 2(i)(ii).

Vessel

Number

Restricted maneu-

vering light array,

vertical spacing in
meters

11MUCO601, 11MUCO602, 11MUC0603, 11MUC0604

0.49

Approved: June 16, 2008.
M. Robb Hyde,

Commander, JAGC, U.S. Navy, Deputy
Assistant Judge Advocate, General (Admiralty
and Maritime Law).

[FR Doc. E8—24391 Filed 10-14—-08; 8:45 am]|
BILLING CODE 3810-FF-P

DEPARTMENT OF DEFENSE
Department of the Navy

32 CFR Part 750
[USN-2006-0038]

RIN 0703—-AA78

General Claims Regulations

AGENCY: Department of the Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
has adopted as final, an interim rule
amending regulations concerning the
administrative processing and
consideration of claims on behalf of and
against the United States. The revisions
will ensure the proper administrative
processing and consideration of claims
on behalf of and against the United
States. This rule is being published by
the Department of the Navy for guidance
and interest of the public in accordance
with 5 U.S.C. 552(a)(1).

DATES: This rule is effective October 15,
2008.

FOR FURTHER INFORMATION CONTACT: Mr.
Hal Dronberger, Claims and Tort
Litigation Division (Code 15), Office of
the Judge Advocate General, 1322

Patterson Avenue, SE., Washington
Navy Yard, DC 20374, telephone: 202—
685—4600.

SUPPLEMENTARY INFORMATION: The
Department of the Navy published an
interim rule at 72 FR 53417 on
September 19, 2007, to amend
regulations concerning the
administrative processing and
consideration of claims on behalf of and
against the United States. No comments
on the interim final rule were
submitted. Accordingly, the interim rule
amending 32 CFR part 750 is adopted as
a final rule with no changes.

Executive Order 12866, ‘‘Regulatory
Planning and Review.” It has been
determined that the changes to 32 CFR
part 750 are not considered a
“significant regulatory action.” The rule
does not:

(1) Have an annual affect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector in the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of the recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.

Unfunded Mandates Reform Act (Sec.
202, Pub. L. 104—4). It has been certified

that 32 CFR part 750 does not contain
Federal Mandates that result in
expenditures by State, local and tribal
governments, in aggregate, or by the
private sector, of $100 million or more
in any one year.

Public Law 96-354, ‘“Regulatory
Flexibility Act” (5 U.S.C. 601). It has
been determined that this rule is not
subject to the Regulatory Flexibility Act
(5 U.S.C. 601) because it would not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. This rule
implements the processing of the proper
administrative processing and
consideration of claims on behalf of and
against the United States, and does not
economically impact the Federal
government’s relations with the private
sector.

Public Law 96-511, ‘Paperwork
Reduction Act”” (44 U.S.C. Chapter 35).
This rule does not impose collection of
information requirements for purposes
of the Paperwork Reduction Act (44
U.S.C. Chapter 35, 5 CFR part 1320).

Executive Order 13132, “Federalism”.
It has been certified that 32 CFR part
750 does not have federalism
implications as set forth in Executive
Order 13132. This rule does not have
substantial direct effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of Government.

Accordingly, the interim rule
amending 32 CFR part 750 which was
published at 72 FR 53417 on September
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19, 2007, is adopted as a final rule
without change.

Dated: October 7, 2008.
T.M. Cruz,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. E8—24384 Filed 10-14—-08; 8:45 am]|
BILLING CODE 3810-FF-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 751
[USN-2006-0039]

RIN 0703—-AA79

Personnel Claims Regulations

AGENCY: Department of the Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
has adopted as final, an interim rule
amending regulations concerning the
administrative processing and
consideration of claims on behalf of and
against the United States. The revisions
will ensure the proper administrative
processing and consideration of claims
on behalf of and against the United
States. This rule is being published by
the Department of the Navy for guidance
and interest of the public in accordance
with 5 U.S.C. 552(a)(1).

DATES: This rule is effective October 15,
2008.

FOR FURTHER INFORMATION CONTACT: Mr.
Hal Dronberger, Claims and Tort
Litigation Division (Code 15), Office of
the Judge Advocate General, 1322
Patterson Avenue, SE., Washington
Navy Yard, DC 20374, telephone: 202—
685—4600.

SUPPLEMENTARY INFORMATION: The
Department of the Navy published an
interim rule at 72 FR 53421 on
September 19, 2007, to amend
regulations concerning the
administrative processing and
consideration of claims on behalf of and
against the United States. No comments
on the interim final rule were
submitted. Accordingly, the interim rule
amending 32 CFR part 751 is adopted as
a final rule with no changes.

Executive Order 12866, “Regulatory
Planning and Review.” It has been
determined that the changes to 32 CFR
part 751 are not considered a
“significant regulatory action.” The rule
does not:

(1) Have an annual affect on the
economy of $100 million or more or
adversely affect in a material way the

economy, a sector in the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of the recipients thereof; or

(4) Raise novel legaFor policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.

Unfunded Mandates Reform Act (Sec.
202, Pub. L. 104—4). It has been certified
that 32 CFR part 751 does not contain
Federal Mandates that result in
expenditures by State, local and tribal
governments, in aggregate, or by the
private sector, of $100 million or more
in any one year.

Public Law 96-354, ‘“‘Regulatory
Flexibility Act” (5 U.S.C. 601). It has
been determined that this rule is not
subject to the Regulatory Flexibility Act
(5 U.S.C. 601) because it would not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. This rule
implements the processing of the proper
administrative processing and
consideration of claims on behalf of and
against the United States, and does not
economically impact the Federal
government’s relations with the private
sector.

Public Law 96-511, ‘“Paperwork
Reduction Act” (44 U.S.C. Chapter 35).
This rule does not impose collection of
information requirements for purposes
of the Paperwork Reduction Act (44
U.S.C. Chapter 35, 5 CFR part 1320).

Executive Order 13132, “Federalism.”
It has been certified that 32 CFR part
751 does not have federalism
implications as set forth in Executive
Order 13132. This rule does not have
substantial direct effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of government.

Accordingly, the interim rule
amending 32 CFR part 751 which was
published at 72 FR 53421 on September
19, 2007, is adopted as a final rule
without change.

Dated: October 7, 2008.
T.M. Cruz,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. E8-24383 Filed 10-14-08; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 756
[USN-2006-0040]
RIN 0703-AA80

Non-Appropriated Fund Claims
Regulations

AGENCY: Department of the Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
has adopted as final, an interim rule
amending regulations concerning the
administrative processing of non-
appropriated funds. The revisions will
ensure the proper administrative
processing and consideration of claims
on behalf of and against the United
States. This rule is being published by
the Department of the Navy for guidance
and interest of the public in accordance
with 5 U.S.C. 552(a)(1).

DATES: This rule is effective October 15,
2008.

FOR FURTHER INFORMATION CONTACT: Mr.
Hal Dronberger, Claims and Tort
Litigation Division (Code 15), Office of
the Judge Advocate General, 1322
Patterson Avenue, SE., Washington
Navy Yard, DC 20374, telephone: 202—
685—4600.

SUPPLEMENTARY INFORMATION: The
Department of the Navy published an
interim rule at 72 FR 53424 on
September 19, 2007, to amend
regulations concerning the
administrative processing of non-
appropriated funds. The rule will
ensure the proper administrative
processing and consideration of claims
on behalf of and against the United
States. No comments on the interim
final rule were submitted. Accordingly,
the interim rule amending 32 CFR part
756 is adopted as a final rule with no
changes.

Executive Order 12866, ‘Regulatory
Planning and Review.” It has been
determined that the changes to 32 CFR
part 756 are not considered a
“significant regulatory action.” The rule
does not:

(1) Have an annual affect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector in the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;
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(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of the recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.

Unfunded Mandates Reform Act (Sec.
202, Pub. L. 104—4). It has been certified
that 32 CFR part 756 does not contain
Federal Mandates that result in
expenditures by State, local and tribal
governments, in aggregate, or by the
private sector, of $100 million or more
in any one year.

Public Law 96-354, ‘“Regulatory
Flexibility Act” (5 U.S.C. 601). It has
been determined that this rule is not
subject to the Regulatory Flexibility Act
(5 U.S.C. 601) because it would not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. This rule
implements the processing of the proper
administrative processing and
consideration of claims on behalf of and
against the United States, and does not
economically impact the Federal
government’s relations with the private
sector.

Public Law 96-511, ‘“Paperwork
Reduction Act” (44 U.S.C. Chapter 35).
This rule does not impose collection of
information requirements for purposes
of the Paperwork Reduction Act (44
U.S.C. Chapter 35, 5 CFR part 1320).

Executive Order 13132, “Federalism”’.
It has been certified that 32 CFR part
756 does not have federalism
implications as set forth in Executive
Order 13132. This rule does not have
substantial direct effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of government.

Accordingly, the interim rule
amending 32 CFR part 756 which was
published at 72 FR 53424 on September
19, 2007, is adopted as a final rule
without change.

Dated: October 7, 2008.
T.M. Cruz,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. E8—24382 Filed 10-14-08; 8:45 am]|
BILLING CODE 3810-FF-P

DEPARTMENT OF DEFENSE
Department of the Navy

32 CFR Part 757
[USN-2006-0041]

RIN 0703—-AA81

Affirmative Claims Regulations

AGENCY: Department of the Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
has adopted as final, an interim rule
amending regulations concerning the
administrative processing and
consideration of claims on behalf of and
against the United States. This rule is
being published by the Department of
the Navy for guidance and interest of
the public in accordance with 5 U.S.C.
552(a)(1).

DATES: This rule is effective October 15,
2008.

FOR FURTHER INFORMATION CONTACT: Mr.
Hal Dronberger, Claims and Tort
Litigation Division (Code 15), Office of
the Judge Advocate General, 1322
Patterson Avenue, SE., Washington
Navy Yard, DC 20374, telephone: 202—
685—-4600.

SUPPLEMENTARY INFORMATION: The
Department of the Navy published an
interim rule at 72 FR 53426 on
September 19, 2007, to amend
regulations concerning the
administrative processing and
consideration of claims on behalf of and
against the United States. No comments
on the interim final rule were
submitted. Accordingly, the interim rule
amending 32 CFR part 757 is adopted as
a final rule with no changes.

Executive Order 12866, ‘“‘Regulatory
Planning and Review.” It has been
determined that the changes to 32 CFR
part 757 are not considered a
“significant regulatory action.” The rule
does not:

(1) Have an annual affect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector in the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of the recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the

President’s priorities, or the principles
set forth in this Executive Order.

Unfunded Mandates Reform Act (Sec.
202, Pub. L. 104—4). It has been certified
that 32 CFR part 757 does not contain
Federal Mandates that result in
expenditures by State, local and tribal
governments, in aggregate, or by the
private sector, of $100 million or more
in any one year.

Public Law 96-354, ‘“Regulatory
Flexibility Act” (5 U.S.C. 601). It has
been determined that this rule is not
subject to the Regulatory Flexibility Act
(5 U.S.C. 601) because it would not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. This rule
implements the processing of the proper
administrative processing and
consideration of claims on behalf of and
against the United States, and does not
economically impact the Federal
government’s relations with the private
sector.

Public Law 96-511, ‘“Paperwork
Reduction Act” (44 U.S.C. Chapter 35).
This rule does not impose collection of
information requirements for purposes
of the Paperwork Reduction Act (44
U.S.C. Chapter 35, 5 CFR part 1320).

Executive Order 13132, “Federalism”.
It has been certified that 32 CFR part
757 does not have federalism
implications as set forth in Executive
Order 13132. This rule does not have
substantial direct effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of government.

Accordingly, the interim rule
amending 32 CFR part 757 which was
published at 72 FR 53426 on September
19, 2007, is adopted as a final rule
without change.

Dated: October 7, 2008.
T.M. Cruz,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. E8—24381 Filed 10-14—08; 8:45 am)]
BILLING CODE 3810-FF-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 105

[Docket Nos. TSA-2006-24191; USCG-
2006-24196]

Transportation Worker Identification
Credential (TWIC) Implementation in
the Maritime Sector; Hazardous
Materials Endorsement for a
Commercial Driver’s License

AGENCY: United States Coast Guard;
DHS.

ACTION: Notice of compliance date,
Captain of the Port Zones Portland (OR),
Puget Sound, and San Francisco Bay.

SUMMARY: This document informs
owners and operators of facilities
located within Captain of the Port Zones
Portland (OR), Puget Sound, and San
Francisco Bay that they must implement
access control procedures utilizing
TWIC no later than February 28, 2009.
DATES: The compliance date for the
TWIC regulations found in 33 CFR part
105 for Captain of the Port Zones
Portland (OR), Puget Sound, and San
Francisco Bay is February 28, 2009.
ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this document
as being available in the docket, are part
of dockets TSA-2006-24191 and
USCG-2006-24196, and are available
for inspection or copying at the Docket
Management Facility, U.S. Department
of Transportation, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. You may also find this docket
on the Internet at www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this document,
call LCDR Jonathan Maiorine, telephone
1-877-687-2243. If you have questions
on viewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-493-0402.

SUPPLEMENTARY INFORMATION:

I. Regulatory History

On May 22, 2006, the Department of
Homeland Security (DHS) through the
United States Coast Guard (Coast Guard)
and the Transportation Security
Administration (TSA) published a joint
notice of proposed rulemaking entitled
“Transportation Worker Identification
Credential (TWIC) Implementation in
the Maritime Sector; Hazardous
Materials Endorsement for a

Commercial Driver’s License” in the
Federal Register (71 FR 29396). This
was followed by a 45-day comment
period and four public meetings. The
Coast Guard and TSA issued a joint
final rule, under the same title, on
January 25, 2007 (72 FR 3492)
(hereinafter referred to as the original
TWIC final rule). The preamble to that
final rule contains a discussion of all the
comments received on the NPRM, as
well as a discussion of the provisions
found in the original TWIC final rule,
which became effective on March 26,
2007.

On May 7, 2008, the Coast Guard and
TSA issued a final rule to realign the
compliance date for implementation of
the Transportation Worker
Identification Credential. 73 FR 25562.
The date by which mariners need to
obtain a TWIC, and by which owners
and operators of vessels and outer
continental shelf facilities must
implement access control procedures
utilizing TWIC, is now April 15, 2009
instead of September 25, 2008. Owners
and operators of facilities that must
comply with 33 CFR part 105 will still
be subject to earlier, rolling compliance
dates, as set forth in 33 CFR 105.115(e).

The Coast Guard will continue to
announce rolling compliance dates, as
provided in 33 CFR 105.115(e), at least
90 days in advance via notices
published in the Federal Register. The
final compliance date for all COTP
Zones will not be later than April 15,
2009.

II. Notice of Facility Compliance Date—
COTP Zones Portland (OR), Puget
Sound, and San Francisco Bay

Title 33 CFR 105.115(e) currently
states that “[flacility owners and
operators must be operating in
accordance with the TWIC provisions in
this part by the date set by the Coast
Guard in a Notice to be published in the
Federal Register.” Through this Notice,
the Coast Guard informs the owners and
operators of facilities subject to 33 CFR
105.115(e) located within COTP Zones
Portland (OR), Puget Sound, and San
Francisco Bay that the deadline for their
compliance with Coast Guard and TSA
TWIC requirements is February 28,
2009.

The TSA and Coast Guard have
determined that this date provides
sufficient time for the estimated
population required to obtain TWICs for
these COTP Zones to enroll and for TSA
to complete the necessary security
threat assessments for those enrollment
applications. We strongly encourage
persons requiring unescorted access to
facilities regulated by 33 CFR part 105
and located in one of these COTP Zones

to enroll for their TWIC as soon as
possible, if they haven’t already.
Additionally, we note that the TWIC
Final Rule advises owners and operators
of MTSA regulated facilities of their
responsibility to notify employees of the
TWIC requirements. Specifically, 33
CFR 105.200(b)(14) requires owners or
operators of MTSA regulated facilities to
“[ilnform facility personnel of their
responsibility to apply for and maintain
a TWIC, including the deadlines and
methods for such applications.”
Information on enrollment procedures,
as well as a link to the pre-enrollment
Web site (which will also enable an
applicant to make an appointment for
enrollment), may be found at https://
twicprogram.tsa.dhs.gov/
TWICWebApp/. You may also visit our
Web site at homeport.uscg.mil/twic for a
framework showing expected future
compliance dates by COTP Zone. This
list is subject to change; changes in
expected future compliance dates will
appear on that Web site. The exact
compliance date for COTP Zones will
also be announced in the Federal
Register at least 90 days in advance.

Dated: October 7, 2008.
David W. Murk,

Commander, U.S. Coast Guard, Acting Chief,
Ports and Facilities Activities.

[FR Doc. E8-24526 Filed 10—14-08; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 105

[Docket Nos. TSA-2006-24191; USCG—
2006—24196]

Transportation Worker Identification
Credential (TWIC) Implementation in
the Maritime Sector; Hazardous
Materials Endorsement for a
Commercial Driver’s License

AGENCY: United States Coast Guard;
DHS.

ACTION: Notice of compliance date,
Captain of the Port Zone New York.

SUMMARY: This document informs
owners and operators of facilities
located within Captain of the Port Zone
New York that they must implement
access control procedures utilizing
TWIC no later than March 23, 2009.

DATES: The compliance date for the
TWIC regulations found in 33 CFR part
105 for Captain of the Port Zone New
York is March 23, 2009.
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ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this document
as being available in the docket, are part
of dockets TSA-2006-24191 and
USCG-2006-24196, and are available
for inspection or copying at the Docket
Management Facility, U.S. Department
of Transportation, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. You may also find this docket
on the Internet at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this document,
call LCDR Jonathan Maiorine, telephone
1-877-687-2243. If you have questions
on viewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—493-0402.

SUPPLEMENTARY INFORMATION:
I. Regulatory History

On May 22, 2006, the Department of
Homeland Security (DHS) through the
United States Coast Guard (Coast Guard)
and the Transportation Security
Administration (TSA) published a joint
notice of proposed rulemaking entitled
“Transportation Worker Identification
Credential (TWIC) Implementation in
the Maritime Sector; Hazardous
Materials Endorsement for a
Commercial Driver’s License” in the
Federal Register (71 FR 29396). This
was followed by a 45-day comment
period and four public meetings. The
Coast Guard and TSA issued a joint
final rule, under the same title, on
January 25, 2007 (72 FR 3492)
(hereinafter referred to as the original
TWIC final rule). The preamble to that
final rule contains a discussion of all the
comments received on the NPRM, as
well as a discussion of the provisions
found in the original TWIC final rule,
which became effective on March 26,
2007.

On May 7, 2008, the Coast Guard and
TSA issued a final rule to realign the
compliance date for implementation of
the Transportation Worker
Identification Credential. 73 FR 25562.
The date by which mariners need to
obtain a TWIC, and by which owners
and operators of vessels and outer
continental shelf facilities must
implement access control procedures
utilizing TWIC, is now April 15, 2009
instead of September 25, 2008. Owners
and operators of facilities that must
comply with 33 CFR part 105 will still
be subject to earlier, rolling compliance
dates, as set forth in 33 CFR 105.115(e).

The Coast Guard will continue to
announce rolling compliance dates, as
provided in 33 CFR 105.115(e), at least
90 days in advance via notices
published in the Federal Register. The
final compliance date for all COTP
Zones will not be later than April 15,
2009.

II. Notice of Facility Compliance Date—
COTP Zone New York

Title 33 CFR 105.115(e) currently
states that “[f]acility owners and
operators must be operating in
accordance with the TWIC provisions in
this part by the date set by the Coast
Guard in a Notice to be published in the
Federal Register.” Through this Notice,
the Coast Guard informs the owners and
operators of facilities subject to 33 CFR
105.115(e) located within COTP Zone
New York that the deadline for their
compliance with Coast Guard and TSA
TWIC requirements is March 23, 2009.

The TSA and Coast Guard have
determined that this date provides
sufficient time for the estimated
population required to obtain TWICs for
this COTP Zone to enroll and for TSA
to complete the necessary security
threat assessments for those enrollment
applications. We strongly encourage
persons requiring unescorted access to
facilities regulated by 33 CFR part 105
and located in this COTP Zone to enroll
for their TWIC as soon as possible, if
they haven’t already. Additionally, we
note that the TWIC Final Rule advises
owners and operators of MTSA
regulated facilities of their
responsibility to notify employees of the
TWIC requirements. Specifically, 33
CFR 105.200(b)(14) requires owners or
operators of MTSA regulated facilities to
“[ilnform facility personnel of their
responsibility to apply for and maintain
a TWIC, including the deadlines and
methods for such applications.”
Information on enrollment procedures,
as well as a link to the pre-enrollment
Web site (which will also enable an
applicant to make an appointment for
enrollment), may be found at https://
twicprogram.tsa.dhs.gov/
TWICWebApp/.

You may also visit our Web site at
homeport.uscg.mil/twic for a framework
showing expected future compliance
dates by COTP Zone. This list is subject
to change; changes in expected future
compliance dates will appear on that
Web site. The exact compliance date for
COTP Zones will also be announced in
the Federal Register at least 90 days in
advance.

Dated: October 7, 2008.
David W. Murk,

Commander, U.S. Coast Guard, Acting Chief,
Ports and Facilities Activities.

[FR Doc. E8-24525 Filed 10—14-08; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[USCG—2008-0927]
Drawbridge Operation Regulation;

Piscataqua River, Portsmouth, NH, and
Kittery, ME, Maintenance

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Sara M. Long (Route
1 Bypass) Bridge across the Piscataqua
River at mile 4.0, between Portsmouth,
New Hampshire, and Kittery, Maine.
Under this temporary deviation, the
bridge may remain in the closed
position. This deviation is necessary to
facilitate scheduled bridge maintenance.
DATES: This deviation is effective from
7 a.m. on November 10, 2008 through 5
p-m. on November 14, 2008.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2008—
0927 and are available online at
http://www.regulations.gov. They are
also available for inspection or copying
at two locations: The Docket
Management Facility (M-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays, and the First
Coast Guard District, Bridge Branch
Office, 408 Atlantic Avenue, Boston,
Massachusetts 02110, between 7 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on the rule, call
John McDonald, Project Officer, First
Coast Guard District, at 617—223—-8364.
If you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The Sara
M. Long (Route 1 Bypass) Bridge, across
the Piscataqua River at mile 4.0,
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between Portsmouth, New Hampshire,
and Kittery, Maine, has a vertical
clearance in the closed position of 10
feet at mean high water and 18 feet at
mean low water. The existing
drawbridge operation regulations are
listed at 33 CFR 117.531(c).

The owner of the bridge, New
Hampshire Department of
Transportation, requested a temporary
deviation to facilitate scheduled bridge
maintenance and electrical operating
equipment upgrade maintenance.

Both recreational and commercial
vessel traffic transit this bridge.
Waterway users were advised of the
requested bridge closure period and
offered no objection.

Under this temporary deviation, in
effect from 7 a.m. on November 10, 2008
through 5 p.m. on November 14, 2008,
the Sara M. Long (Route 1 Bypass)
Bridge may remain in the closed
position. Vessels able to pass under the
closed draw may do so at any time.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: October 1, 2008.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E8—24521 Filed 10—-14—08; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[USCG—2008-0951]
Drawbridge Operation Regulations;
Raritan River, Perth Amboy, NJ

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulations
governing the operation of the NJTRO
Bridge, across the Raritan River, mile
0.5, at Perth Amboy, New Jersey. Under
this temporary deviation the draw may
remain in the closed position for one
weekend to facilitate scheduled bridge
maintenance.

DATES: This deviation is effective from
6 a.m. on October 18, 2008 through 5
p.m. on October 19, 2008.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2008—
0951 and are available online at http://
www.regulations.gov. They are also
available for inspection or copying at
two locations: the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays,
and the First Coast Guard District,
Bridge Branch Office, 408 Atlantic
Avenue, Boston, Massachusetts 02110,
between 7 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on the rule, call Joe
Arca, Project Officer, First Coast Guard
District, at 212-668-7165. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—366—
9826.

SUPPLEMENTARY INFORMATION: The
NJTRO Bridge, across the Raritan River,
mile 0.5, at Perth Amboy, New Jersey,
has a vertical clearance in the closed
position of 8 feet at mean high water
and 13 feet at mean low water. The
existing regulations are listed at 33 CFR
117.747.

The owner of the bridge, New Jersey
Transit Rail Operations (NJTRO),
requested a temporary deviation to
facilitate scheduled mechanical
maintenance at the bridge.

In order to perform the bridge
maintenance the bridge must remain in
the closed position.

Under this temporary deviation the
NJTRO Bridge across the Raritan River,
mile 0.5, at Perth Amboy, New Jersey,
need not open for the passage of vessel
traffic from 6 a.m. on October 18, 2008
through 5 p.m. on October 19, 2008,
with a rain date of October 25, 2008 and
October 26, 2008, in the event inclement
weather prevents the bridge
maintenance from being performed.
Vessels that can pass under the draw
without a bridge opening may do so at
all times.

Should the bridge maintenance
authorized by this temporary deviation
be completed before the end of the
effective period published in this notice,
the Coast Guard will rescind the
remainder of this temporary deviation,
and the bridge shall be returned to its
normal operating schedule. Notice of
the above action shall be provided to the
public in the Local Notice to Mariners
and the Federal Register, where
practicable.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: October 2, 2008.

Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E8—24513 Filed 10-14—-08; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[USCG-2008-0974]

Drawbridge Operation Regulation;
Harlem River, New York City, NY,
Maintenance

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the 145 Street Bridge
across the Harlem River, mile 2.8, at
New York City, New York. Under this
temporary deviation the bridge may
remain in the closed position for five
days to facilitate bridge maintenance.

DATES: This deviation is effective from
October 13, 2008 through October 18,
2008.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—2008—
0974 and are available online at
http://www.regulations.gov. They are
also available for inspection or copying
at two locations: the Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays, and the First
Coast Guard District, Bridge Branch
Office, 408 Atlantic Avenue, Boston,
Massachusetts 02110, between 7 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call
Joe Arca, Project Officer, First Coast
Guard District, at (212) 668-7165. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
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Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The 145
Street Bridge, across the Harlem River at
mile 2.8, has a vertical clearance in the
closed position of 25 feet at mean high
water and 30 feet at mean low water.
The existing regulations are listed at 33
CFR 117.789(c)(1).

The owner of the bridge, the New
York City Department of Transportation
(NYCDOT), requested this temporary
deviation to facilitate mechanical bridge
maintenance.

Habitual users of the waterway
normally can transit under the 145
Street Bridge without requesting a
bridge opening due to the size of the
vessel traffic that frequently transits this
waterway and the ample vertical
clearance provided by the bridge in the
closed position.

Under this temporary deviation the
145 Street Bridge may remain in the
closed position from October 13, 2008
through October 18, 2008.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: October 2, 2008.

Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E8—24518 Filed 10—-14—08; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[USCG—2008—-0969]

Drawbridge Operation Regulation;
Saugus River, MA, Maintenance
AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Fox Hill (SR107)
Bridge across the Saugus River at mile
2.5, between Lynn and Saugus,
Massachusetts. Under this temporary
deviation the bridge may open on a
limited operating schedule for several
months to facilitate the reliability of the
bridge until it can be repaired during
the winter months.

DATES: This deviation is effective from
October 15, 2008 through December 15,
2008.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2008—
0969 and are available online at
http://www.regulations.gov. They are
also available for inspection or copying
at two locations: The Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays, and the First
Coast Guard District, Bridge Branch
Office, 408 Atlantic Avenue, Boston,
Massachusetts, 02110, between 7 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions about the rule, call
John McDonald, Project Officer, First
Coast Guard District, at (617) 223—8364.
If you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202—-366-9826.

SUPPLEMENTARY INFORMATION: The Fox
Hill (SR107) Bridge has a vertical
clearance in the closed position of 6 feet
at mean high water and 16 feet at mean
low water. The existing drawbridge
operation regulations are listed at 33
CFR 117.618(c).

The Massachusetts Highway
Department (MHD) requested a
temporary deviation to help insure the
safe reliable operation of the bridge
until major repairs can be implemented
during the winter months when the
waterway has little activity.

The waterway has seasonal
recreational vessels and commercial
lobster fishing vessels of various sizes.

A meeting between the Coast Guard,
the owner of the bridge (MHD), and the
commercial lobster fleet was held on
September 10, 2008. The owner of the
bridge presented engineering evidence
of the poor condition of the bridge and
the need to perform major bridge repairs
during the winter months. It was
concluded that in order to keep the
bridge operating safely and reliably
until the major repairs can commence
the number of bridge openings must be
reduced to save wear and tear on the
mechanical components. This
temporary deviation is therefore
necessary in order to insure that the
bridge continues to operate in a safe
reliable manner until the major repairs
can be made. No objection to the
proposed temporary deviation schedule
was voiced by interested parties.

Therefore, under this temporary
deviation, in effect from October 15,
2008 through December 15, 2008, the
Fox Hill (SR107) Bridge shall open on
signal on the hour and half hour only
between 5 a.m. and 7 p.m.

From 7 p.m. to 5 a.m. the draw shall
open on signal if at least a one-hour
advance notice is given by calling the
number posted at the bridge.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: October 2, 2008.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E8—24520 Filed 10—-14—08; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2008-0825]

Drawbridge Operation Regulation;
Cumberland River, Nashville, TN

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District has issued a
temporary deviation from the regulation
governing the operation of the
Louisville and Nashville (CSX) Railroad
Drawbridge, across the Cumberland
River, Mile 190.4, at Nashville,
Tennessee. The deviation is necessary to
retrofit the bridge with an upgraded rail
lift system. This deviation allows the
bridge to remain in a closed-to-
navigation position for a four-day
period.

DATES: This deviation is effective from

7 a.m. to 7 p.m., November 17-20, 2008.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2008—
0825 and are available online at http://
www.regulations.gov. They are also
available for inspection or copying at
two locations: the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays,
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and the Robert A. Young Federal
Building, Room 2.107F, 1222 Spruce
Street, St. Louis, MO 63103—-2832,
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on the rule, call
Roger K. Wiebusch, Bridge
Administrator, 314-269-2378. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, 202—-366—9826.

SUPPLEMENTARY INFORMATION: CSX
Transportation Inc. requested a
temporary deviation for the Louisville
and Nashville Railroad Drawbridge,
mile 190.4, at Nashville, Tennessee,
across the Cumberland River to close
the bridge to navigation. The Louisville
and Nashville Railroad Drawbridge
currently operates in accordance with
33 CFR 117.5, which states the general
requirement that drawbridges shall open
promptly and fully for the passage of
vessels when a request to open is given
in accordance with the subpart. In order
to meet the bridge owner’s request the
deviation period is 7 a.m. to 7 p.m.,
November 17-20, 2008 for the draw
span to remain in the closed-to-
navigation position.

There are no alternate routes for
vessels transiting this section of the
Cumberland River. The bridge has a
vertical clearance of 47 feet above
normal pool in the closed-to-navigation
position. Navigation on the waterway
consists primarily of commercial tows,
barge fleeter, and recreational
watercraft. The majority of vessels can
pass under the bridge in the closed
position. On average there may be no
more than two openings during a week.
This temporary deviation has been
coordinated with waterway users and
no objections were raised.

In accordance with 33 CFR 117.35(e),
the drawbridge shall return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: September 30, 2008.

Roger K. Wiebusch,

Bridge Administrator.

[FR Doc. E8—24522 Filed 10—-14—08; 8:45 am)]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2008-0166; FRL-8728-1]
Approval and Promulgation of

Implementation Plans; Alaska;
Interstate Transport of Pollution

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving the actions
of the Alaska Department of
Environmental Conservation (ADEC) to
address the provisions of Clean Air Act
section 110(a)(2)(D)(i) for the 8-hour
ozone and PM2.5 National Ambient Air
Quality Standards (NAAQS). These
provisions require each state to submit
a State Implementation Plan (SIP)
revision that prohibits emissions that
adversely affect another state’s air
quality through interstate transport.
ADEC has adequately addressed the four
distinct elements related to the impact
of interstate transport of air pollutants
for the state of Alaska. These include
prohibiting emissions that contribute
significantly to nonattainment of the
NAAQS in another state, interfere with
maintenance of the NAAQS by another
state, interfere with plans in another
state to prevent significant deterioration
of air quality, or interfere with efforts of
another state to protect visibility.
DATES: This direct final rule will be
effective December 15, 2008, without
further notice, unless EPA receives
adverse comment by November 14,
2008. If adverse comment is received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10—
OAR-2008-0166, by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail: R10-

Public Comments@epa.gov.

C. Mail: Donna Deneen, Office of Air,
Waste and Toxics, AWT-107, EPA,
Region 10, 1200 Sixth Ave., Suite 900,
Seattle, Washington 98101.

D. Hand Delivery or Courier: EPA,
Region 10 Mail Room, 9th Floor, 1200
Sixth Ave., Seattle, Washington 98101.
Attention: Donna Deneen, Office of Air,
Waste and Toxics, AWT—107. Such
deliveries are only accepted during
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R10-OAR-2008—
0166. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
www.regulations.gov or in hard copy
during normal business hours at the
Office of Air, Waste and Toxics, EPA
Region 10, 1200 Sixth Avenue, Seattle,
Washington 98101.

FOR FURTHER INFORMATION CONTACT:
Donna Deneen at (206) 553—6706, e-mail
address: deneen.donna@epa.gov, fax
number: (206) 553—0110, or the above
EPA Region 10 address.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever

“we,” “us,” or “our” is used, we mean
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EPA. Information is organized as
follows:

Table of Contents:

1. Background of Submittal

II. How Alaska’s Submittal Addresses the
Provisions of Clean Air Act Section
110(a)(2)(D)(1)

III. Statutory and Executive Order Reviews

I. Background of Submittal

EPA is approving Alaska’s SIP
revisions to address the requirements of
Clean Air Act (CAA) section
110(a)(2)(D)(i). This CAA section
requires each state to submit a SIP that
prohibits emissions that could adversely
affect another state, addressing four key
elements. The SIP must prevent sources
in the state from emitting pollutants in
amounts which will: (1) Contribute
significantly to nonattainment of the
NAAQS in another state, (2) interfere
with maintenance of the NAAQS by
another state, (3) interfere with plans in
another state to prevent significant
deterioration of air quality, or (4)
interfere with efforts of another state to
protect visibility.

EPA issued guidance on August 15,
2006, entitled “Guidance for State
Implementation Plan (SIP) Submissions
to Meet Current Outstanding
Obligations Under Section
110(a)(2)(D)(i) for the 8-Hour Ozone and
PM, 5 National Ambient Air Quality
Standards,” relating to SIP submissions
to meet the requirements of CAA section
110(a)(2)(D)(i). As discussed below,
Alaska’s analyses of its SIP with respect
to the statutory requirements of CAA
section 110(a)(2)(D)(i) are consistent
with the guidance. The discussion
below covers how Alaska has addressed
the four key requirements of CAA
section 110(a)(2)(D)(3).

II. How Alaska’s Submittal Addresses
the Provisions of Clean Air Act Section
110(a)(2)(D)(1)

Alaska addressed the first two
elements of CAA section 110(a)(2)(D)(i)
by providing information supporting the
conclusion that emissions from Alaska
do not significantly contribute to
nonattainment or interfere with
maintenance of the 8-hour ozone and
PM,s NAAQS in another state.
Importantly, Alaska’s southernmost
border is separated from the border of
the lower 48 states by over 500 air miles
which means any 8-hour ozone or PM, 5
nonattainment or maintenance area in
another state is more than 500 miles
from the Alaska border. Alaska also
points to aggregate manmade PM2, 5 and
ozone levels that are minimal relative to
national levels. A statewide emission
inventory shows that facilities in Alaska

make up only 0.1 percent of the total
PM: s emissions in the United States.
Similarly, precursor emissions to PM s
(e.g., sulfur dioxide and nitrogen oxides)
and precursor emissions to ozone (e.g.,
volatile organic compounds and
nitrogen oxides) from facilities in
Alaska make up only from 0.0 to 0.2
percent of United States’ emissions for
those pollutants. The mountainous
terrain of Alaska, with summits along
the state borders that reach more than
5000 feet in height, further provides a
natural topographical barrier for
emissions of Alaska sources. Based on
this information, it is reasonable to
conclude that emissions from Alaska do
not significantly contribute to
nonattainment or interfere with
maintenance of the 8-hour ozone or
PM, s NAAQS in another state.

The third element Alaska addressed is
prevention of significant deterioration
(PSD). For 8-hour ozone, the state has
met the obligation by confirming that it
has a fully approved PSD/NSR program.
Alaska’s PSD/NSR program was
approved on February 16, 1995 (60 FR
8943) and more recently on August 14,
2007. 72 FR 45378. The approved
program implements the 8-hour ozone
standard and relevant requirements of
the Phase II ozone implementation rule
as required in 69 FR 23951 (April 30,
2004) and 70 FR 71612 (November 29,
2005). For PM, 5, Alaska’s PSD program
is being implemented in accordance
with EPA’s interim guidance calling for
the use of PM; as a surrogate for PM s
for the purposes of PSD review.

The fourth element Alaska addressed
is protection of visibility. EPA’s regional
haze regulations, 64 FR 35714 (July 1,
1999), require states to submit regional
haze SIPS to EPA by December 17, 2007.
Since states generally have not
submitted their regional haze SIPs,
Alaska indicates that it is not possible
for Alaska to assess its compatibility or
interference with control measures in
another state’s Regional Haze (visibility)
SIP and is working with the Western
Regional Air Partnership to prepare a
SIP to address EPA’s regional haze
regulations.2

Based on this and other information
provided by Alaska in its SIP submittal,
EPA believes the state has sufficiently
demonstrated that emissions from
Alaska do not significantly contribute to
nonattainment or interfere with

a ADEC combined its CAA section 110(a)(2)(d)(i)
SIP revision with revisions to ADEC’s regulations
at 18 AAC 50 relating to Best Available Retrofit
Technology for purposes of public notice and
hearing. In this action, EPA is approving ADEC’s
submittal as it relates to CAA sectin 110(a)(2)(d)(i)
and is taking no actions on the revisions to 18 AAC
50 relating to Best Available Retrofit Technology.

maintenance of the NAAQS in another
state, or interfere with measures
required to be included in the SIP for
any other State to prevent significant
deterioration of air quality or to protect
visibility. Additional supporting
information can be found in the docket.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).
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In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““‘major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 15,
2008. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: October 1, 2008.
Elin D. Miller,
Regional Administrator, Region 10.
m Chapter], title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart C—Alaska

m 2. Section 52.97 is added to read as
follows:

§52.70 Interstate Transport for the 1997 8-
hour ozone and PM2.5 NAAQS.

On February 7, 2008, the Alaska
Department of Environmental
Conservation submitted a SIP revision
to meet the requirements of Clean Air
Act section 110(a)(2)(D)(i). EPA has
approved this submittal.

[FR Doc. E8—24279 Filed 10-14—08; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04—OAR-2005-AL~0002—200819;
FRL-8727-7]

Approval and Promulgation of
Implementation Plans: Alabama:
Approval of Revisions to the Visible
Emissions Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve revisions to the Visible
Emissions portion of the State
Implementation Plan (SIP) submitted to
EPA by the State of Alabama, via the
Alabama Department of Environmental
Management (ADEM), on September 11,
2003 (the “2003 ADEM submittal”’), and
amended by a revision submitted to
EPA on August 22, 2008 (the “2008
ADEM amendment”). The open burning
portion of the State of Alabama’s 2003
ADEM submittal was previously
approved in a separate action on March
9, 2006 (71 FR 12138) and is not
relevant to this action. These revisions
amend the requirements for units that
are required to operate continuous
opacity monitoring systems (COMS) and
that are not subject to any opacity limits
other than those of the Alabama SIP.
DATES: Effective Date: This rule will be
effective November 14, 2008.
ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR~-
2005—-AL-0002. All documents in the
docket are listed on the
www.regulations.gov Web site. Although
listed in the index, some information is
not publicly available, i.e., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be

publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that, if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Joel Huey, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, Region 4, U.S. Environmental
Protection Agency, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9104.
Mr. Huey can also be reached via
electronic mail at huey.joel@epa.gov.
For information regarding the Alabama
SIP, contact Ms. Stacy Harder at the
same address listed above. The
telephone number is (404) 562—9042.
Ms. Harder can also be reached via
electronic mail at harder.stacy@epa.gov.

SUPPLEMENTARY INFORMATION:
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I. What Is the Background for This
Action?

On September 11, 2003, ADEM
submitted a request for EPA approval of
a SIP submittal containing proposed
revisions to the Visible Emissions
portion of the Alabama SIP, found at
ADEM Administrative Code (AAC)
Chapter 335-3—4—.01, “Visible
Emissions,” and pertaining to sources of
particulate matter (PM) emissions. In an
action published on April 12, 2007 (72
FR 18428), EPA proposed to approve the
proposed revisions contingent upon
Alabama submitting a revised SIP
submittal addressing EPA’s concerns
regarding impacts of the rule changes on
attainment of the National Ambient Air
Quality Standards (NAAQS), as set forth
in 72 FR 18428-18434. EPA’s proposal
notice stated that the State would have
to provide EPA with a revised SIP
submittal consistent with certain
changes described by EPA in our April
12, 2007, notice of proposed
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rulemaking, before EPA would approve
the revisions.

EPA provided the public with 60 days
to submit comments on our proposed
rule and the specific changes needed to
make the Alabama submittal approvable
into the Alabama SIP. At the request of
a commenter, EPA extended the public
comment period by 30 days to July 11,
2007. We received four comment letters
from industry representatives and one
from the State air pollution control
agency, all of which were in favor of the
rulemaking. We received one comment
letter, submitted on behalf of four
environmental groups, opposed to it. In
general, comments received that were
adverse to the proposed rulemaking
expressed concerns related to air quality
impacts, particularly on the particulate
matter NAAQS, suggested inadequate
modeling analyses by EPA, and
expressed concern with EPA’s technical
assessment of the relationship between
opacity and particulate matter mass
emissions. These comments, and EPA’s
responses to them, are discussed in
more detail below in Part III, “Response
to Comments.”

Following the close of the comment
period, EPA and ADEM discussed some
of the issues raised by the commenters,
including comments regarding the
potential impact of a revised Visible
Emissions rule on attainment of the
PM,s NAAQS in Alabama. Documents
memorializing these conversations are
part of the docket for this action. As a
result of these discussions, ADEM
decided to submit the necessary
revisions proposed by EPA in our April
2007 Federal Register notice to support
final approval. ADEM also decided to
include an additional limitation on
opacity based on public comments. This
additional provision limits subject
sources to a daily opacity average of no
more than 22 percent, excluding periods
of startup, shutdown, load change and
rate change (or other short intermittent
periods upon terms approved by
ADEM'’s Director and included in a
State-issued permit).* This 22 percent
cap was selected because it is equivalent
to the maximum daily opacity average
allowable under the current approved
SIP, which allows opacity of up to 40

percent for 24 six-minute averages per
day and up to 20 percent for the
remainder of the day, excluding periods
of startup, shutdown, load change and
rate change (or other short intermittent
periods upon terms approved by
ADEM’s Director and included in a
State-issued permit). That is, under both
the existing SIP and the August 22,
2008, revisions, if a source were to
operate at its maximum allowable
opacity for an entire calendar day,
excluding periods of startup, shutdown,
load change and rate change (or other
short intermittent periods upon terms
approved by ADEM’s Director and
included in a State-issued permit), the
opacity average for that day would be 22
percent. The equation below illustrates
the calculation of 22 percent average
daily opacity allowed under the current
SIP when T, the number of six-minute
average periods of startup, shutdown,
load change and rate change (or other
short intermittent periods upon terms
approved by ADEM’s Director and
included in a State-issued permit), is
zero.?

(100% opacity x T, ) +(40% opacity x 24 six — minute averages )+ (20% opacity x (240 — 24 — T, ) six — minute averages)

We derived allowable average daily
opacity equations for the current SIP-
approved rule and the 2008 ADEM

240 six —minute averages

=22% opacity

submittal, substituted various
exemption durations (T;) in the
equations, determined the

corresponding allowable average daily
opacities, and organized the results as
shown in Table 1 below.

TABLE 1—CALCULATED ALLOWABLE AVERAGE DAILY OPACITY LEVELS FOR VARIOUS STARTUP, SHUTDOWN, LOAD
CHANGE, AND RATE CHANGE DURATIONS (T;), USING ALABAMA’S CURRENT SIP-APPROVED RULE AND THE 2008

ADEM SUBMITTAL

Calculated allowable average daily opacity (percent) for various startup, shutdown, load change, and rate change du-

rations (T;)
T,=0 T, =12 T, =24 T, =48 T, =120 T, =216 T, =240
Current SIP Approved
Rule .o, 22.0 26.0 30.0 38.0 62.0 94.0 100.0
2008 ADEM Submittal 22.0 25.9 29.8 37.6 61.0 92.2 100.0

The text of the new paragraphs added
to AAC Chapter 335—3—4—.01 now reads
as follows:

1The director’s discretion provisions under
Alabama rule 335-3—4—.01(1)(c) and (d) would be
unchanged by this SIP revision, so periods of excess
emissions allowed in a permit pursuant to those
provisions would continue to be allowed, as noted
here. EPA notes that, as the director’s discretion
provisions are not being revised by ADEM or

(3) The conditions in paragraphs (4) and (5)
of this rule apply to each emissions unit that
meets all of the following requirements:

(a) A Continuous Opacity Monitoring
System (COMS) is used for indication of
opacity of emissions;

reviewed by EPA at present, nothing in this notice
should be considered as approving those
provisions.

2This equation includes the variable, T}, to
represent periods of startup, shutdown, load change
and rate change (or other short intermittent periods
upon terms approved by ADEM’s Director and

(b) With respect to opacity limitations, the
units are subject only to the opacity
provisions stated in paragraph (1) of this rule;
and

(c) The COMS system utilized is required
to comply with the requirements of 40 CFR

included in a State-issued permit) because such
periods are allowed under both the existing SIP and
the proposed revision, although EPA expects that
such periods will not occur during most days. In
calculating average opacity over a quarter in the
April 12, 2007, proposal, EPA also used a range of
values for such periods.
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60.13 or 40 CFR 75.14 (if applicable) and is
required to be certified in accordance with
the requirements of 40 CFR part 60,
Appendix B, Performance Specification 1.

(4) Except as otherwise exempt under
subparagraphs (1)(c) or (1)(d) of this rule, no
permittee shall discharge into the atmosphere
from any source of emission, particulate of an
opacity greater than that designated as
twenty percent (20%) opacity, as determined
by a six (6) minute average, except that
during each calendar quarter, the permittee
may discharge into the atmosphere from any
emissions unit qualifying under paragraph
(3) of this rule, particulate with an opacity
exceeding 20% for not more than twenty-four
(24), six (6) minute periods in any calendar
day, if such periods do not exceed 2.0
percent of the source calendar quarter
operating hours for which the opacity
standard is applicable and for which the
COMS is indicating valid data.

(5) No permittee shall discharge into the
atmosphere from any source of emission
particulate of an opacity greater than 22%
(excluding exempt periods allowed under
subparagraphs (1)(c) and (1)(d) of this rule)
averaged over each calendar day.

(6) For a person subject to paragraph (4) of
this rule, compliance with the opacity
standards in this rule shall be determined by
COMS data.

(7) For emissions units described in
paragraph (3) above, the permittee shall
comply with paragraphs (4) and (5) within 6
months of EPA approval of paragraphs (3),
(4), (5), and (6). Until 6 months after EPA
approval of paragraphs (3), (4), (5), and (6),
emissions units described by paragraph (3)
above shall be subject to the emission limit
in subparagraph (1)(a) of this rule, the
exceptions in subparagraphs (1)(b), (1)(c) and
(1)(d) of this rule, and the compliance
measurement techniques in paragraph (2) of
this rule.

For overall completeness of the
changes to the Visible Emissions rule,
ADEM also made minor revisions to
AAC rules 335-3—4—.01(1)(a), 335—3—4—
.01(1)(b), and 335-3-4—-.01(2).3 In
accordance with the requirements of the

3 The additional revisions are as follows in the
underlined text:

AAC 335-3-4-.01(1)(a): ““ Except as provided in
subparagraphs (b), (c), (d), or (e) of this paragraph,
and paragraph (3) of this rule, no person shall
discharge into the atmosphere from any source of
emission, particulate of an opacity greater than that
designated as twenty percent (20%) opacity, as
determined by a six (6) minute average.”

335-3-4-.01(1)(b): “For a person not covered by
paragraphs (3), (4), and (5) of this rule, [d]uring one
six (6) minute period in any sixty (60) minute
period, a person may discharge into the atmosphere
from any source of emission, particulate of an
opacity not greater than that designated as forty
percent (40%) opacity.”

335-3-4-.01(2): “‘For a person subject to
subparagraph (1)(b) of this rule, [clompliance with
opacity standards in this rule shall be determined
by conducting observations in accordance with
Reference Method 9 in Appendix A, 40 CFR Part
60, as the same may be amended requiring a six (6)
minute average as determined by twenty-four (24)
consecutive readings, at intervals of fifteen (15)
seconds each.”

Clean Air Act (CAA), as identified by
EPA in our April 2007 proposed rule,
ADEM held a public hearing on these
revisions on August 6, 2008. The state-
adopted revisions were submitted to
EPA on August 22, 2008.

II. What Action Is EPA Taking?

Today’s action addresses revisions to
Alabama SIP rule 335-3—-4—.01 (“Visible
Emissions”), submitted initially in 2003
and significantly revised and re-
submitted on August 22, 2008. These
revisions amend the requirements for
units that operate COMS and that are
not subject to any opacity limits other
than those of the Alabama SIP.4 After
consideration of the comments received
in response to EPA’s April 12, 2007,
proposed rule and the State’s final SIP
revision submittal of August 22, 2008,
EPA is taking final action to approve the
revisions to the Visible Emissions
portion of the Alabama SIP rule. EPA is
taking this action pursuant to section
110(k) of the CAA.

This final action is based on EPA’s
determination that the proposed SIP
revision satisfies the requirements of
section 110(1) of the CAA. Consistent
with our discussion of these issues in
the proposed rulemaking (see 72 FR
18428), and after consideration of all
public comments submitted thereon,
this determination is based upon our
findings that (1) the revision would not
increase the allowable average opacity
levels; and (2) the relationship between
changes in opacity and increases or
decreases in ambient PM: s levels
cannot be quantified readily for the
sources subject to this SIP revision, and
is particularly uncertain for short-term
analyses. In the proposal we calculated
the “average quarterly opacity’” allowed
under both the existing SIP and the
proposed revision and showed that the
proposed revision, with changes
specified in the notice, would result in
no greater average quarterly opacity
allowed than what is allowed under the
current standard. Accordingly, we relied
primarily on the first finding for a
conclusion that the proposed revision,
with changes, satisfied the requirements
of section 110(1) with respect to the
annual PM NAAQS. We relied on the
second finding for a conclusion that the
proposed revision satisfied the
requirements of section 110(1) with
respect to the 24-hour PM NAAQS.

4 Although this new opacity standard would only
apply to certain sources using COMS, consistent
with EPA’s and ADEM’s credible evidence rules,
nothing in the rule as revised should be construed
to preclude the use of COMS to enforce the existing
standard or the use of EPA Method 9 to enforce the
revised standard.

In evaluating the changes submitted
by Alabama on August 22, 2008, EPA
notes that the revised rule as submitted
is consistent with, but not limited to,
the revisions outlined by EPA in the
proposal notice. EPA’s April 12, 2007,
notice proposed to approve a revised
rule, if one were submitted, allowing up
to 2.4 hours per day of operation at
opacity levels in excess of 20 percent,
provided that the total of such periods
did not exceed 2 percent of operating
time in a quarter, excluding periods of
startup, shutdown, load change and rate
change (or other short intermittent
periods upon terms approved by
ADEM'’s Director and included in a
State-issued permit). The changes
identified by EPA were intended to
ensure that the allowable average
quarterly opacity under the revised rule
would be at least as stringent as (i.e.,
equal to or lower than) that allowed by
the current approved SIP, and to clarify
that only a single version of the opacity
standard applies to any unit.

As discussed above, the rule as
submitted includes not only the limits
identified by EPA in the proposal notice
but also an additional restriction that a
source’s daily average opacity may not
exceed 22 percent, excluding periods of
startup, shutdown, load change and rate
change (or other short intermittent
periods upon terms approved by
ADEM’s Director and included in a
State-issued permit). As a result, unlike
the opacity limits evaluated in the
proposal, the average daily opacity
allowed under the proposed revision as
submitted is now no greater than under
the current SIP. In this way, the rule as
submitted allows us to evaluate the
possible impact of changes to the
opacity standard on the daily PM
NAAQS using the approach we
identified in the proposal for evaluating
the possible impact of changes on the
annual PM NAAQS. Since a calendar
day is the shortest period over which
compliance with the PM NAAQS is
measured, EPA believes it is appropriate
under this approach to evaluate whether
the allowed average opacity over a
calendar day would be any greater
under the proposed revision, as
submitted, as compared to the existing
SIP. Accordingly, EPA believes both of
the findings cited in the April 12, 2007,
proposal provide support for our
conclusion that the proposed revision as
submitted satisfies the requirements of
section 110(1) with respect to the 24-
hour PM NAAQS.

The Alabama Visible Emissions rule
revision being approved today provides,
for sources meeting the criteria of the
revised rule, two situations where
opacity levels above 20 percent are
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allowed: (1) 24 six-minute averages per
day of up to 100 percent opacity,
provided that no subject source can
exceed a daily average opacity of 22
percent, excluding periods of startup,
shutdown, load change and rate change
(or other short intermittent periods
upon terms approved by ADEM’s
Director and included in a State-issued
permit); and (2) periods of startup,
shutdown, load change and rate change
(or other short intermittent periods
upon terms approved by ADEM’s
Director and included in a State-issued
permit). The provisions in the first
instance above do not apply if a source
exceeds 20 percent opacity for more
than two percent of the remaining
operating time in a quarter, after
subtracting out periods of startup,
shutdown, load change and rate change
(or other short intermittent periods
upon terms approved by ADEM’s
Director and included in a State-issued
permit).

II1. Response to Comments

EPA proposed to approve the Visible
Emissions portion of the SIP revision
contained in the 2003 ADEM submittal,
provided the State revised it as
described in the April 12, 2007, Federal
Register Notice and submitted it as a
SIP revision. At the request of a
commenter, EPA extended the 60-day
public comment period to 90 days,
ending July 11, 2007. 72 FR 32569 (June
13, 2007). The final rule reflects our
consideration of the State’s revision
submitted on August 22, 2008, and all
comments received on the proposed
action. This section responds to the
significant comments.

Comment 1: Commenters objected to
EPA’s approval of Paragraphs (3), (4)
and (5) of AAC rule 335-3—4-.01,
stating that doing so would be
approving an ‘“‘automatic exemption”
from certain emission limitations that
must function on a “continuous basis”
and would result in a violation of
Section 302(k) of the CAA and 40 CFR
51.100(z).

Response: The revisions to ACC rule
335—3—4-.01 amend the requirements
for certain units that operate COMS and
are, therefore, revisions to the rule itself.
A source that meets the requirements of
the revised standard will be in
continuous compliance with the
standard. The provisions of the CAA
and its implementing regulations cited
by the commenters do not require that
all SIP measures require compliance
with the same numerical emission
limitation at all times. See Kamp v.
Hernandez, 752 F.2d 1444 (9 Cir.),
modified, 778 F.2d 527 (9th Cir. 1985).
EPA believes the rule, as amended, does

not violate Section 302(k) of the CAA
and 40 CFR 51.100(z).

Comment 2: Commenters stated that
EPA’s analysis of ACC rule 335-3-4—.01
is “illegal”” because an “‘analysis
premised on the notion that a relaxation
is acceptable as long as average
emissions are equal to or no lower than
the status quo runs afoul of Hall, which
explicitly rejected that type of analysis.”

Response: The 9th Circuit Court of
Appeals decision in Hall v. U.S. E.P.A.,
273 F.3d 1146, does not require EPA to
disapprove the SIP revision at issue. It
is not binding precedent in the 11th
Circuit Court of Appeals, and two other
circuits have agreed with EPA’s view
that a SIP revision may be approved
under section 110(1) ““unless the agency
finds it will make air quality worse.”
See Kentucky Resources Council, Inc. v.
EPA, 467 F.3d 986 (6th Cir. 2006);
GHASPv. EPA, No. 06-61030 (5th Cir.
Aug. 13, 2008). Furthermore, although
the Hall court adopted an approach,
based on the facts of that case, under
which “EPA must be able to conclude
that the particular plan revision before
it is consistent with the development of
an overall plan capable of meeting the
Act’s attainment requirements,” EPA
believes this revision is consistent with
development of an overall plan capable
of demonstrating attainment in a timely
fashion.

Comment 3: Commenters stated that
EPA must perform modeling analysis at
every facility subject to the Alabama
Visible Emissions rule at AAC rule 335—
3—4-.01 and suggest that the State and
EPA will be abdicating their
responsibility to protect the NAAQS if
they do not perform modeling analysis
for every facility subject to the proposed
rule.

Response: EPA disagrees with the
commenters that modeling is required at
every facility. As a matter of law, the
CAA does not require EPA to perform
modeling analysis at every facility
subject to the Alabama Visible
Emissions rule. For purposes of
analyzing SIP revisions, as long as EPA
evaluates all of the information before it
in light of its expertise and has a
reasonable basis for concluding that the
rule revision satisfies the requirements
of section 110(1) of the CAA, we are
authorized to act on a SIP revision. As
set forth in the proposed rule, we
believe our technical analysis supports
approval of the proposed revisions to
the Visible Emissions portion of the
Alabama SIP, rule 335-3-4—.01. See 72
FR 18428, 18431 (April 12, 2007).

Comment 4: Commenters stated that
CAA section 110(1) requires EPA to
evaluate whether the proposed SIP
revision will make the ambient air

worse and whether the existing SIP and
the proposed revisions, taken together,
will still achieve the necessary pollution
reductions required for the State to
continue to meet the NAAQS.

Response: Under section 110(1) of the
CAA, EPA may not approve revisions to
SIPs if the revisions would interfere
with any applicable requirement
concerning attainment and reasonable
further progress, or any other applicable
requirement of the CAA. Therefore, in
determining whether to approve the
revisions to Alabama’s Visible
Emissions rule, we considered the
relevant impacts of the proposed change
in light of the type of requirement
affected by the requested revision. In
this instance, the State is proposing
revisions to its opacity requirements.
EPA notes that the opacity standard
itself is not a NAAQS and that the PM
emission reduction standards remain
unchanged in the approved Alabama
SIP. We have considered the impact of
Alabama’s proposed revision on the
NAAQS for PM;o and PM, s, and on
other applicable requirements, and
determined that it satisfies the
requirements of CAA section 110(1).

Comment 5: Commenters opposed
EPA’s approval of paragraphs (3), (4)
and (5) of AAC rule 135-3—4-.01,
stating that EPA’s analysis did not
include whether the current rule “as is”
is adequately protective of the NAAQS
and, therefore, EPA’s comparison
analysis is incapable of providing the
information necessary to evaluate the
2003 ADEM submittal.

Response: The CAA requires EPA to
evaluate the initial SIP submittal as well
as all proposed revisions pursuant to the
conditions set forth in section 110(1) of
the CAA as cited above. EPA interprets
the requirements of section 110(1) to
apply with respect to the specific
changes being proposed. EPA does not
interpret section 110(l) to require a full
attainment or maintenance
demonstration before any changes to a
SIP may be approved. See Kentucky
Resources Council, Inc. v. EPA, 467 F.3d
986 (6th Cir. 2006); see also e.g., 70 FR
53 (Jan. 3, 2005), 70 FR 28429 (May 18,
2005) (proposed and final rules, upheld
in Kentucky Resources, which discuss
EPA’s interpretation of section 110(1)).
In this action, the State proposed only
revisions to its opacity requirements.
We evaluated the proposed revisions in
light of the relationship between opacity
and PM emissions and determined that
a reliable and direct correlation could
not be readily established, particularly
for short-term periods. Nonetheless,
there is at least an indirect relationship
between opacity and PM emissions,
including the use of opacity to track the
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effectiveness of PM control equipment
operation, and we considered the
impact of Alabama’s 2003 and 2008
revisions on the NAAQS for PM;, and
PM.; s and on other applicable emission
limits. We concluded that these SIP
revisions satisfy the requirements of
CAA section 110(1).

Comment 6: Commenters stated that
EPA’s rationale for approving AAC rule
335—-3—-4-.01, ‘“Visible Emissions,” is
not correct because AAC rule 335-3—
14-.03(1)(h)(2), “Emergency Exception,”
serves essentially the same purpose as a
“malfunction exception.” Therefore,
ADEM'’s claim that there is pressing
need to adopt a new two-percent
exemption lacks merit.

Response: We did not consider AAC
rule 335-3-14-.03(1)(h)(2), “Emergency
Exception,” in our decision to approve
revisions to ACC rule 335-3—4—-.01,
“Visible Emissions.” EPA notes that it
does not interpret AAC rule 335-3—-14—
.03(1)(h)(2) as providing the same sort of
exemption for equipment malfunctions
that is included in other SIPs (and
would be approvable, subject to certain
limitations, under current EPA policy
and guidance). Section 110(1) requires
us to evaluate proposed SIP revisions in
relation to applicable requirements of
the CAA, not state rules. EPA is not
basing our approval of the revision on
the lack of a “malfunction exemption”
in Alabama’s SIP.

Comment 7: Commenters stated that
EPA may not have complied with the
Agency’s SIP Consistency Policy. If not,
then the Regional Administrator was not
authorized as a matter of law to
promulgate the proposed SIP revision.

Response: EPA complied with its SIP
consistency policy. Documentation of
the process is contained in the docket
for this rule.

Comment 8: Commenters stated that
modeling shows the revisions to AAC
rule 335—-3—4—.01 would interfere with

Response: EPA does not agree that the
modeling submitted by the commenters
shows the revisions to the Alabama
Visible Emissions rule would interfere
with the PM, s NAAQS. First, the
modeling submitted by the commenters
assumed that maximum PM emissions
will occur at 100 percent opacity and
that 100 percent opacity will occur
when the electrostatic precipitator (ESP)
is turned off. Commenters did not
submit data to support this assumption.
Data reviewed by EPA in considering
this SIP revision suggest a wide
variation in opacity associated with PM
emission rates across a range of
operating conditions for ESPs. For
example, data from Review of
Concurrent Mass Emission and Opacity

Measurements for Coal-burning Utility
and Industrial Boilers (EPA—-600/7—80—
062), which is listed in the docket for
this rule and is publicly available, on
similarly equipped and operated coal-
fired electric utilities illustrate the
variability of opacity with respect to
ESP operation and of opacity with
particulate matter emissions. In one
example, a facility equipped with a fully
energized ESP exhibited 22 percent
opacity and a PM emissions rate of
0.314 1bs PM per million British thermal
units (BTU). During another test run
under the same operating conditions,
this facility exhibited a 45 percent
increase in opacity to 32 percent
opacity, but a 60 percent decrease in PM
emissions rate to 0.126 lbs PM per
million BTU. Moreover, during another
test series for this facility in which the
ESP was fully energized for one run,
then turned off for another run, the
opacity remained constant at 22 percent.
Thus, evidence in the docket indicates
that, at least for some sources, there is
not a universal correlation between
operating conditions of the ESP and
opacity.

Second, one commenter also stated
that the facility could operate at 100
percent opacity for consecutive periods
of 2.4 hours per day and up to 4.8 hours
in two days back-to-back, thus creating
the potential for significant short-term
impacts on ambient air quality. The
commenter is correct, provided that
these periods of operation do not cause
the source to exceed two percent of the
source calendar operating hours or an
average daily opacity of 22 percent.
Given Alabama’s newly adopted rule, in
a hypothetical situation in which a
source operated at 100 percent opacity
for 2.4 hours, the facility would be
limited to no more than 13.3 percent
opacity for the remainder of the day;
this limit is two-thirds of the otherwise
generally applicable limit of 20 percent.
EPA notes that the 24-hour PM NAAQS
are measured on a calendar-day basis,
not as a rolling 24-hour average.
Accordingly, EPA does not believe the
possibility that a facility could operate
for 4.8 hours in two consecutive
calendar days indicates that the revised
rule would interfere with attainment
and maintenance of the 24-hour PM
NAAQS. Furthermore, as discussed
below, nothing in the Visible Emissions
rule excuses a source from compliance
with any applicable PM emission limit.

The AERMOD model (a regulatory
dispersion model) requires several
inputs, including PM emission rate.
Some commenters assumed a
correlation between opacity and PM
emission rate as part of their efforts to
model the impact of the revised opacity

rule on PM emissions and ambient PM
concentrations. Opacity, the degree to
which emissions reduce the
transmission of light and obscure the
view of an object in the background,s is
a condition, not a pollutant. For a useful
relationship to exist between the opacity
and mass concentration of the
particulate emissions from a pollution
source, the characteristics of the
particles (size, shape, and composition)
must be sufficiently constant, and for a
conventional transmissometer (e.g.,
COMS) to be useful as a monitor of the
mass concentration, the particulate
characteristics must remain constant
over a useful period of time.®

There is a general relationship
between opacity and PM, which
generally develops over longer periods
of time. While opacity is used as an
indicator of compliance with PM limits
in certain regulatory programs,
establishing a relationship between PM
and opacity that holds for all sources,
fuels, control devices, and operating
modes can be complex. Opacity may not
be a reliable indicator of short-term
mass emissions, or for use in projecting
changes in short-term PM ambient air
quality concentrations. A given opacity
level can be associated with a range of
mass emissions, the level of which
depends on fuels, industry, boiler type,
and controls. Although source-specific
correlations between opacity and mass
emissions can be established for some
sources, none have been for the sources
subject to this SIP revision and therefore
assumptions must be made about how a
change in the opacity rule might affect
the level of PM mass emissions being
modeled. These assumptions made
about the relationship drive model
results and, thus, are important in
evaluating the result of the modeling
exercise.

For the modeling submittals on the
Colbert Plant, commenters assumed
maximum opacity for maximum
duration from turned-off PM emission
control devices. They developed and
used differing PM emission rates, one
set of rates being four times larger than
the other set of rates, underscoring the
uncertainty inherent with relating
opacity values to mass emissions. They
both failed to include impacts of nearby
emission sources and of secondary PM
emissions, and they both used
cumulative PM mass sizing estimates
from AP-42 in their calculation of PM;,
and PM, 5; however, one commenter

5Measurement of the Opacity and Mass
Concentration of Particulate Emissions by
Transmissometry, EPA-650/2-74-128, p3.

6 Measurement of the Opacity and Mass
Concentration of Particulate Emissions by
Transmissometry, EPA-650/2-74-128, p 21.
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used an incorrect value that
overpredicts PM, s, and underpredicts
PMio, by 2.3 times. One commenter
included condensable PM emissions.

PM emissions associated with turned-
off control devices are expected to be
higher than PM emissions associated
with more commonly occurring
transient malfunctions of control
devices, even though maximum opacity
may occur from either situation. In
order to examine the impact of
Alabama’s rule change on the NAAQS,
we would need additional information
on the range of emission rates associated
with 100 percent opacity and other
opacity levels. Estimation of PM
emissions for a given opacity value is
difficult without measurements and is
the major deficiency and limitation of
any modeling for this rule change. The
range of emission rates that could
produce 100 percent opacity is not
known and is not discussed or
established in the modeling submitted
during the public comment period.

Therefore, although the modeling
presented by commenters shows the
possibility of an impact on the NAAQS
under a worst-case scenario, the
modeling does not convincingly
demonstrate the impact of the rule
change on the NAAQS because the level
of PM emissions while operating at 100
percent opacity, and the source-specific
relationship between opacity and PM
emissions, are uncertain and are not
demonstrated in the public record. For
these reasons, the modeling cannot
show that the rule change will interfere
with the 24-hour NAAQS.

Comment 9: Commenters disagreed
with EPA’s assertion that “the
relationship between changes in opacity
and increases or decreases in ambient
PM, 5 levels cannot be quantified readily
and is particularly uncertain for short-
term and site specific analyses.”

Response: EPA’s assertion is
consistent with the findings contained
in Review of Concurrent Mass Emission
and Opacity Measurements for Coal-
burning Utility and Industrial Boilers
(EPA-600/7—-80-062), which is listed in
the docket for this rule and is publicly
available. That report was developed
from over 400 concurrent particulate
matter and opacity measurements and
found that any useful and definitive
relationships between stack particulate
mass emission rates and their
corresponding opacity levels appear to
be site specific. In addition, as stated in
the proposal notice, the uncertainty in
assumptions about a correlation
between opacity levels and ambient PM
concentrations on short-term periods or
site specific analyses is a function of
many factors, including differences in

the mass of particles that exist at the
point of COMS measurement in the
stack, the total mass of particles exiting
the stack, including condensable
particles that form immediately upon
exposure to the ambient atmosphere,
and the mass of particles an ambient
sampler is capable of collecting.
Commenters submitted no information
that demonstrates that opacity can be
reliably correlated with mass emissions
over short time periods for a range of
sources (or these specific sources)
without performing site-specific
analyses, and EPA is aware of none.

Comment 10: Commenters stated that
analyzing air quality impacts on a
quarterly basis is not appropriate
because EPA already has 24-hour
NAAQS standards for PM;o and PM; s.

Response: As we stated in the notice
of proposed rulemaking and earlier in
this final rule, section 110(1) prohibits
EPA from approving any revision to a
SIP that would interfere with any
applicable requirement concerning
attainment and reasonable further
progress, or any other applicable
requirement. In this instance we believe
that because the State regulation at issue
pertains to opacity, the primary CAA
requirements of concern should be
impacts on compliance with the
NAAQS for PM;o and PM, s, which
include both daily and annual
standards. The quarterly time frame
commenters refer to is used in AAC rule
335—-3—4-.01(4) to prohibit a source
from operating at higher opacity levels
for greater than 2 percent of the source
operating hours per calendar quarter. In
light of this specific provision that
applies on a quarterly basis, and
because analyzing for impacts on a
quarterly basis provides a conservative
basis for assessing impacts on an annual
basis, we decided it appropriate to
analyze air quality impacts on a
quarterly basis to judge interference
with the annual standards, and we
concluded the requirements of section
110(1) have been satisfied with respect
to all of the PM NAAQS.

Comment 11: Commenters stated that
the 2003 revisions to AAC rule 335-3—
4—.01, and the conditions set forth in the
April 12, 2007, notice of proposed
rulemaking, would lead to interference
with compliance with mass particulate
matter limits. As evidence that its
assertion was correct, the commenters
stated that if Tennessee Valley
Authority (TVA) were to turn off its
control equipment for any of its units at
the Colbert plant for 2.4 consecutive
hours, TVA would violate the PM
standard (0.12 Ib/mmBtu) at that unit.

Response: The PM limit of 0.12 1b/
mmBtu under the Alabama SIP does not

include any exempt periods and
continues to apply regardless of any
revisions to the opacity rule. EPA lacks
the data necessary to determine
quantitatively what impact, if any, the
revisions to the rule would or could
have on ambient PM emissions. As
described earlier, the commenters’
assertion of an approach that allows one
to determine the amount of ambient PM
emissions based on an increase in stack
opacity is fraught with questionable
assumptions such as de-energized
control devices yielding 100 percent
opacity and 100 percent opacity
providing maximum PM emissions.

IV. Final Action

EPA is taking final action to approve
the Visible Emissions portion of the SIP
revisions submitted to EPA by the State
of Alabama on September 11, 2003, and
August 22, 2008. EPA is approving the
revision of paragraphs (1) and (2), and
addition of paragraphs (3), (4), (5), (6),
and (7) to AAC rule 335-3—4-.01,
“Visible Emissions.”

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
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safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the

agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the

Congress and to the Comptroller General

of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 15, 2008. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

EPA-APPROVED ALABAMA REGULATIONS

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: October 1, 2008.
J.I. Palmer, Jr.,
Regional Administrator, Region 4.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart B—Alabama

m 2. Section 52.50(c) is amended by
revising the entry for “Section 335-3—
4.01” to read as follows:

§52.50 Identification of plan.
* * * * *
(C) * *x %

State effective

State citation Title/subject date EPA approval date Explanation
Chapter 335-3—-4 Control of Particulate Emissions
Section 335-3—4—-.01  Visible EMISSIONS .......ccccccirieiniiinieciieeieeee. 9/30/2008 10/15/2008 [Insert citation
of publication].
* * * * *

[FR Doc. E8—24031 Filed 10-14—-08; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2008-0132; FRL-8382-7]

Thiencarbazone-methyl; Pesticide
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of
thiencarbazone-methyl [methyl 4-[[[(4,5-
dihydro-3-methoxy-4-methyl-5-oxo-1H-

1,2,4-triazol-1-yl)-
carbonyl]amino]sulfonyl]-5-methyl-3-
thiophenecarboxylate], per se, in or on
field corn, pop corn, sweet corn, and
wheat; combined residues of
thiencarbazone-methyl and its
metabolite BYH 18636-MMT [5-
methoxy-4-methyl-2,4-dihydro-3H-
1,2,4-triazol-3-one], calculated as the
parent compound, in or on livestock
commodities; and indirect or
inadvertent combined residues of
thiencarbazone-methyl and its
metabolite BYH 18636-MMT-glucoside
[2-hexopyranosyl-5-methoxy-4-methyl-
2,4-dihydro-3H-1,2,4-triazol-3-one],
calculated as the parent compound, in
or on soybeans. Bayer CropScience
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective
October 15, 2008. Objections and
requests for hearings must be received
on or before December 15, 2008, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2008-0132. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
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available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT: Jim
Tompkins, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
703—-305-5697; e-mail address:
tompkins.jim@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing electronically
available documents at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s pilot

e-CFR site at http://www.gpoaccess.gov/
ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2008-0132 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before December 15, 2008.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2008-0132, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

I1. Petition for Tolerance

In the Federal Register of April 16,
2008 (73 FR 20633) (FRL-8359-1), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 7F7208) by Bayer
CropScience, 2 T.W. Alexander Drive,
Research Triangle Park, NC 27709. The
petition proposed tolerances be
established for residues of the herbicide
thiencarbazone-methyl, per se, in or
corn, field, grain at 0.01 parts per

million (ppm); corn, sweet, kernels at
0.01 ppm; wheat, grain at 0.01 ppm; and
soybean, seed at 0.01 ppm;
thiencarbazone-methyl and its
metabolites BYH 18636-MMT-glucoside
and BYN 18636-N-desmethyl [methyl 4-
(([(3-methoxy-5-0x0-4,5-dihydro-1H-
1,2,4-triazol-1-
yl)carbonyllamino)sulfonyl)-5-
methylthiophene-3-carboxylate],
calculated as the parent compound, in
or on corn, field, forage at 0.03 ppm;
corn, sweet, forage at 0.15 ppm; corn,
field, stover at 0.04 ppm; corn, sweet
stover at 0.04 ppm; corn, sweet, kernel
plus cob with husks removed at 0.01
ppm; wheat, hay at 0.02 ppm; wheat,
straw at 0.02 ppm; wheat, forage at 0.09
ppm; soybean, forage at 0.04 ppm;
soybean, hay at 0.15 ppm, and cotton
gin by-products at 0.15 ppm; and
thiencarbazone-methyl and its
metabolite BYH 18636-MMT, calculated
as the parent compound, in or on milk
at 0.01 ppm; cattle, meat at 0.01 ppm;
cattle, fat at 0.01 ppm; cattle, liver at
0.05 ppmy; cattle, kidney at 0.02 ppm;
goat, meat at 0.01 ppm; goat, fat at 0.01
ppm; goat, liver at 0.05 ppm; goat,
kidney at 0.02 ppm; hog, meat at 0.01
ppm; hog, fat at 0.01 ppm; hog, liver at
0.05 ppm; hog, kidney at 0.02 ppm;
horse, meat at 0.01 ppm; horse, liver at
0.05 ppm; horse, kidney at 0.02 ppm;
sheep, meat at 0.01 ppm; sheep, fat at
0.01 ppm; sheep, liver at 0.05 ppm; and
sheep, kidney at 0.02 ppm. There were
no comments received in response to
the notice of filing.

Tolerance levels and commodity
expressions have been revised for corn,
field, forage; corn, field, stover; corn,
sweet, forage; corn, sweet, stover; wheat,
forage; wheat, hay; wheat, straw; cotton
gin byproducts; soybean, seed; and
livestock commodities as a result of the
review of the actual residue data and so
that the listed commodities agree with
current EPA commodity terms.
Therefore, EPA is establishing
tolerances for residues of
thiencarbazone-methyl, per se, in or on
corn, field, forage at 0.04 ppm; corn,
field, grain at 0.01 ppm; corn, field,
stover at 0.02 ppm; corn, pop, grain at
0.01 ppm; corn, pop, stover at 0.01 ppm;
corn, sweet, forage at 0.05 ppm; corn,
sweet, kernel plus cob with husks
removed at 0.01 ppm; corn, sweet,
stover at 0.05 ppm; wheat, forage at 0.10
ppm; wheat, grain at 0.01 ppm; wheat,
hay at 0.01 ppm; and wheat, straw at
0.01 ppm; combined residues of
thiencarbazone-methyl and its
metabolite BYH 18636-MMT, calculated
as the parent compound, in or on cattle,
meat at 0.02 ppm; cattle, meat
byproducts at 0.02 ppm; goat, meat at
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0.02 ppm; goat, meat byproducts at 0.02
ppm; horse, meat at 0.02 ppm; horse,
meat byproducts at 0.02 ppm; milk at
0.02 ppm; sheep, meat at 0.02 ppm; and
sheep, meat byproducts at 0.02 ppm;
and indirect or inadvertent combined
residues of thiencarbazone-methyl and
its metabolite BYH 18636-MMT-
glucoside, calculated as the parent
compound, in or on soybean, forage at
0.04 ppm and soybean, hay at 0.15 ppm.
The reasons for these changes are
explained in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for the petitioned-for
tolerances for residues of
thiencarbazone-methyl, per se, in or on
corn, field, forage at 0.04 ppm; corn,
field, grain at 0.01 ppm; corn, field,
stover at 0.02 ppm; corn, pop, grain at
0.01 ppm; corn, pop, stover at 0.01 ppm;
corn, sweet, forage at 0.05 ppm; corn,
sweet, kernel plus cob with husks
removed at 0.01 ppm; corn, sweet,
stover at 0.05 ppm; wheat, forage at 0.10
ppm; wheat, grain at 0.01 ppm; wheat,
hay at 0.01 ppm; and wheat, straw at
0.01 ppm; combined residues of
thiencarbazone-methyl and its
metabolite BYH 18636-MMT, calculated
as the parent compound, in or on cattle,
meat at 0.02 ppm; cattle, meat
byproducts at 0.02 ppm; goat, meat at
0.02 ppm; goat, meat byproducts at 0.02

ppm; horse, meat at 0.02 ppm; horse,
meat byproducts at 0.02 ppm; milk at
0.02 ppm; sheep, meat at 0.02 ppm; and
sheep, meat byproducts at 0.02 ppm;
and indirect or inadvertent combined
residues of thiencarbazone-methyl and
its metabolite BYH 18636-MMT-
glucoside, calculated as the parent
compound, in or on soybean, forage at
0.04 ppm and soybean, hay at 0.15 ppm.
EPA’s assessment of exposures and risks
associated with establishing tolerances
follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Thiencarbazone-methyl has low
toxicity in acute toxicity and irritation
assessments and is not a skin sensitizer.
In subchronic and chronic oral toxicity
studies, the critical target organ for
thiencarbazone-methyl is the urinary
tract including the kidney, bladder and
ureters. Toxicity in these structures
from the formation of calculi that are
formed by the deposition of the parent
and are associated with the sulfonamide
structure and these are evident in the
dog, considered the most sensitive
species at 179 milligrams/kilograms/day
(mg/kg/day) in the chronic study. In
mice, at 599 mg/kg/day in males and
758 mg/kg/day in females, doses where
there was formation of calculi in the
urothelial system, thiencarbazone-
methyl was associated with transitional
cell epithelium tumors in the urinary
bladder in one male and three females
and in the prostatic urethra in one male.
The battery of mutagenicity/genetic
toxicity studies did not indicate a
mutagenicity concern. Since the
neoplasia occurred only in the high
dose group, thiencarbazone-methyl was
classified as ‘“Not likely to be a
carcinogen to humans at doses that do
not cause urothelial cytotoxicity.”

Specific information on the studies
received and the nature of the adverse
effects caused by thiencarbazone-methyl
as well as the no-observed-adverse-
effect-level (NOAEL) and the lowest-
observed-adverse-effect-level (LOAEL)
from the toxicity studies can be found
at http://www.regulations.gov in
document Human Health Risk
Assessment at pages 56—59 in docket ID
number EPA-HQ-OPP-2008—-0132.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, a toxicological point of departure
(POD) is identified as the basis for
derivation of reference values for risk
assessment. The POD may be defined as
the NOAEL in the toxicology study
identified as appropriate for use in risk
assessment. However, if a NOAEL
cannot be determined, the LOAEL or a
Benchmark Dose (BMD) approach is
sometimes used for risk assessment.
Uncertainty/safety factors (UFs) are
used in conjunction with the POD to
take into account uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. Safety is assessed for
acute and chronic dietary risks by
comparing aggregate food and water
exposure to the pesticide to the acute
population adjusted dose (aPAD) and
chronic population adjusted dose
(cPAD). The aPAD and cPAD are
calculated by dividing the POD by all
applicable UFs. Aggregate short-term,
intermediate-term, and chronic-term
risks are evaluated by comparing food,
water, and residential exposure to the
POD to ensure that the margin of
exposure (MOE) called for by the
product of all applicable UFs is not
exceeded. This latter value is referred to
as the Level of Concern (LOC).

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk. Thus,
the Agency estimates risk in terms of the
probability of an occurrence of the
adverse effect greater than that expected
in a lifetime. For more information on
the general principles EPA uses in risk
characterization and a complete
description of the risk assessment
process, see http://www.epa.gov/
pesticides/factsheets/riskassess.htm.

A summary of the toxicological
endpoints for thiencarbazone-methyl
used for human risk assessment can be
found at http://www.regulations.gov in
document Human Health Risk
Assessment at pages 25—26 in docket ID
number EPA-HQ-OPP-2008-0132.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to thiencarbazone-methyl,
EPA considered exposure under the
petitioned-for tolerances. EPA assessed
dietary exposures from in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
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if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

No such effects were identified in the
toxicological studies for thiencarbazone-
methyl; therefore, a quantitative acute
dietary exposure assessment is
unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the dietary model Dietary
Exposure Evaluation Model-Food
Commodity Intake Database (DEEM-
FCID). The modeled exposure estimates
for the chronic assessment are based on
tolerance level residues, assuming 100%
of the crops are treated, and include the
highest modeled estimated drinking
water concentrations (EDWCs).

iii. Cancer. Thiencarbazone-methyl is
not likely to be carcinogenic to humans
at doses that do not cause urothelium
cytotoxicity. The chronic reference dose
(cRfD) of 117 mg/kg/day is adequately
protective of any cancer or pre-
cancerous effects seen in
carcinogenicity studies in rats and mice.
The formation of the low incidence of
the transitional cell tumors of the
bladder in both sexes and urethra/
prostrate in males that develop at 599
mg/kg/day in males and 758 mg/kg/day
in females in mice is considered to be
related to secondary effect of the
urothelial toxicity (irritation) and
regenerative proliferation associated
with the formation of urinary tract
crystals/calculi. This is commonly seen
for bladder carcinogensis in rodents for
non-genotoxic chemicals of the
sulfonamide class. No tumors were seen
in rats.

iv. Anticipated residue and percent
crop treated (PCT) information.
Tolerance level residues and 100 PCT
were assumed for all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for thiencarbazone-methyl in drinking
water. These simulation models take
into account data on the physical,
chemical, and fate/transport
characteristics of thiencarbazone-
methyl. Further information regarding
EPA drinking water models used in
pesticide exposure assessment can be
found at http://www.epa.gov/oppefed1/
models/water/index.htm.

Based on the First Index Reservoir
Screening Tool (FIRST) and Screening
Concentration in Ground Water (SCI-
GROW) models, the EDWCs of
thiencarbazone-methyl for chronic
exposures are estimated to be 0.36 parts
per billion (ppb) for surface water and
0.00079 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model.

For chronic dietary risk assessment,
the water concentration of value 0.36
ppb was used to assess the contribution
to drinking water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Thiencarbazone-methyl is currently
pending registration for the following
uses that could result in residential
exposures: Application to residential
turfgrass and recreational sites. EPA
assessed residential exposure using the
following assumptions: Residential
handlers may receive short-term dermal
and inhalation exposure when mixing,
loading, and applying the herbicide.
Residential post-application exposure
via the inhalation route is expected to
be negligible; however, dermal exposure
is likely for adults and children entering
treated lawns. Toddlers may also
experience exposure via incidental non-
dietary ingestion during post-
application activities on treated turf.
Residential short-term dermal,
inhalation, and incidental oral
exposures were assessed using the same
NOAEL (159 mg/kg/day). One hundred
percent absorption via the dermal and
inhalation exposure routes was
assumed, resulting in very conservative
estimates of risk (MOEs).

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and ““other
substances that have a common
mechanism of toxicity.”

Although thiencarbazone-methyl has
in common with other sulfonamide
chemicals the ability to cause urinary
tract calculi and in some cases tumors
in the urinary tract at high doses, EPA
has not made a common mechanism
finding for thiencarbazone-methyl such
that cumulative risk assessment based
on chemicals with a common
mechanism is necessary for
thiencarbazone-methyl and other
sulfonamides. With thiencarbazone-
methyl, the formation of calculi in the
urinary tract results from the
precipitation of thiencarbazone-methyl
once it reaches saturation in the
animal’s system. Precipitation of
thiencarbazon-methyl is a physical/

chemical process and not a mechanism
of toxicity. Exposures to
thiencarbazone-methyl and other
sulfonamides, are not additive with
regard to the formation of urinary tract
calculi at anticipated exposure levels.
At higher doses, each sulfonamide will
form calculi independently of the other
by a separate physical/chemical process.
At lower doses, near the anticipated
exposure levels, calculi will not form
even if there is exposure to multiple
sulfonamides because sulfonamides will
not influence the formation of
precipitates by each other. It would be
appropriate to add exposures in
assessing precipitate formation only if
the sulfonamides interacted somehow
during crystal formation. For
information regarding EPA’s efforts to
determine which chemicals have a
common mechanism of toxicity and to
evaluate the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s website at hitp://
www.epa.gov/pesticides/cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(c) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA safety factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There is no indication of increased
susceptibility of rat or rabbit offspring to
thiencarbazone-methyl as indicated by
the rat and rabbit developmental
toxicity studies and the rat reproduction
study. There is no concern for increased
susceptibility to offspring.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
thiencarbazone-methyl is complete,
except for immunotoxicity studies. EPA
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began requiring functional
immunotoxicity testing of all food and
non-food use pesticides on December
26, 2007. Since the requirement went
into effect well after this tolerance
petition was submitted, these studies
are not yet available for thiencarbazone-
methyl. In the absence of specific
immunotoxicity studies, EPA has
evaluated the available toxicity data for
thiencarbazone-methyl and determined
that an additional database uncertainty
factor is not needed to account for
potential immunotoxicity. EPA’s
determination is based on the following
considerations.

a. EPA considered the entire toxicity
database for thiencarbazone-methyl for
adverse effects on the thymus and
spleen for possible indications of
immunotoxicity and determined that
there were no changes in these
structures indicative of immunotoxicity.
There were also no changes in
leucocytes or differential leucocyte
counts to suggest an effect on the
immune system.

b. Thiencarbazone-methyl does not
belong to a class of chemicals that
would be expected to be immunotoxic.

c. Therefore, based on the above
considerations, EPA does not believe
that conducting immunotoxicity testing
will result in a NOAEL less than the
NOAEL of 117 mg//kg/day already
established for thiencarbazone-methyl,
and an additional factor (UFDB) for
database uncertainties is not needed to
account for potential immunotoxicity.

ii. There is no indication that
thiencarbazone-methyl is a neurotoxic
chemical and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that
thiencarbazone-methyl results in
increased susceptibility in in utero rats
or rabbits in the prenatal developmental
studies or in young rats in the 2—
generation reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground water and surface water
modeling used to assess exposure to
thiencarbazone-methyl in drinking
water. EPA used similarly conservative
assumptions to assess postapplication
exposure of children as well as
incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by thiencarbazone-methyl.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic pesticide exposures are safe by
comparing aggregate exposure estimates
to the aPAD and cPAD. The aPAD and
cPAD represent the highest safe
exposures, taking into account all
appropriate SFs. EPA calculates the
aPAD and cPAD by dividing the POD by
all applicable UFs. For linear cancer
risks, EPA calculates the probability of
additional cancer cases given the
estimated aggregate exposure. Short-
term, intermediate-term, and chronic-
term risks are evaluated by comparing
the estimated aggregate food, water, and
residential exposure to the POD to
ensure that the MOE called for by the
product of all applicable UFs is not
exceeded.

1. Acute risk. An acute aggregate risk
assessment takes into account exposure
estimates from acute dietary
consumption of food and drinking
water. No adverse effect resulting from
a single-oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, thiencarbazone-
methyl is not expected to pose an acute
risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to
thiencarbazone-methyl from food and
water will utilize 0.1% of the cPAD for
children 1-2 yrs. and children 3-5 yrs.
and <0.1% for all other population
subgroups.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Thiencarbazone-methyl is currently
pending registration for uses that could
result in short-term residential exposure
and the Agency has determined that it
is appropriate to aggregate chronic
exposure through food and water with
short-term residential exposures to
thiencarbazone-methyl.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures aggregated result
in aggregate MOEs of 18,700 to adults
and 13,500 to children.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Although intermediate-term
residential exposure could result from

the use of thiencarbazone-methyl, no
toxicological effects resulting from
intermediate-term dosing were
observed. Therefore, the aggregate risk is
the sum of the risk from food and water
and will not be greater than the chronic
aggregate risk.

5. Aggregate cancer risk for U.S.
population. Thiencarbazone-methyl is
not likely to be carcinogenic to humans.
The cRID of 117 mg/kg/day is
adequately protective of any cancer or
pre-cancerous effects seen in
carcinogenicity studies in rats and mice
and as the chronic risk assessment
shows estimated exposure to
thiencarbazone-methyl is well below the
cRID.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
thiencarbazone-methyl residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

A high performance liquid
chromotography/mass spectrometry/
mass spectrometry (HPLC/MS/MS)
method was submitted for the
determination of residues of
thiencarbazone-methyl and two
metabolites in/on samples of crop
commodities. The validated limit of
quantification (LOQ) is 0.01 ppm for
each analyte in each matrix. A HPLC/
MS/MS method was submitted for the
determination of residues of
thiencarbazone-methyl in livestock
commodities. The LOQ is 0.01 ppm.

Adequate enforcement methodology
is available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

EPA established tolerances are
harmonized with Maximum Residue
Limits (MRLs) established in Canda,
except for tolerances on livestock
commodities, livestock feedstuffs, and
soybeans (as a rotational crop).

C. Revisions to Petitioned-For
Tolerances

Tolerance levels and commodity
expressions have been revised for corn,
field, forage; corn, field, stover; corn,
sweet, forage; corn, sweet, stover; wheat,
forage; wheat, hay; wheat, straw; and
livestock commodities as a result of the
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review of the actual residue data and so
that the listed commodities agree with
current EPA commodity terms. EPA
concluded that there is no need to
establish indirect or inadvertent
tolerance levels in or on cotton gin
byproducts or soybean, seed because the
submitted field rotational crop data
demonstrated that residues were not
likely to be found on these commodities
when the plant back intervals specified
on the product labels are followed. EPA
determined that the residue(s) of
concern for both risk assessment and
tolerance expression is thiencarbazone-
methyl for corn and wheat commodities,
thiencarbazone-methyl and BYH 18636-
MMT-glucoside for soybean rotational
crop commodities, and thiencarbazone-
methyl and BYH 18636-MMT for
livestock commodities.

V. Conclusion

Therefore EPA is establishing
tolerances for residues of
thiencarbazone-methyl, in or on corn,
field, forage at 0.04 ppm; corn, field,
grain at 0.01 ppm; corn, field, stover at
0.02 ppm; corn, pop, grain at 0.01 ppm;
corn, pop, stover at 0.01 ppm; corn,
sweet, forage at 0.05 ppm; corn, sweet,
kernel plus cob with husks removed at
0.01 ppm; corn, sweet, stover at 0.05
ppm; wheat, forage at 0.10 ppm; wheat,
grain at 0.01 ppm; wheat, hay at 0.01
ppm; and wheat, straw at 0.01 ppm;
combined residues of thiencarbazone-
methyl and its metabolite BYH 18636-
MMT, calculated as the parent
compound, in or on cattle, meat at 0.02
ppm; cattle, meat byproducts at 0.02
ppm; goat, meat at 0.02 ppm; goat, meat
byproducts at 0.02 ppm; horse, meat at
0.02 ppm; horse, meat byproducts at
0.02 ppm; milk at 0.02 ppm; sheep,
meat at 0.02 ppm; and sheep, meat
byproducts at 0.02 ppm; and indirect or
inadvertent combined residues of
thiencarbazone-methyl and its
metabolite BYH 18636-MMT-glucoside,
calculated as the parent compound, in
or on soybean, forage at 0.04 ppm and
soybean, hay at 0.15 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations

That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must

submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: September 29, 2008.
Debra Edwards,
Director, Office of Pesticide Programs.

m Therefore, 40 CFR chapter Iis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.645 is added to read as
follows:

§180.645 Thiencarbazone-methyl;
tolerances for residues

(a) General. (1) Tolerances are
established for residues of
thiencarbazone-methyl [methyl 4-[[[(4,5-
dihydro-3-methoxy-4-methyl-5-oxo-1H-
1,2,4-triazol-1-yl)-
carbonyl]amino]sulfonyl]-5-methyl-3-
thiophenecarboxylate], per se, in or on
the following food and feed

commodities:
Commodity Parts per million

Corn, field, forage ........... 0.04
Corn, field, grain ...... 0.01
Corn, field, stover .... 0.02
Corn, pop, grain .... 0.01
Corn, pop, stover ..... 0.01
Corn, sweet, forage ........ 0.05
Corn, sweet, kernel plus

cob with husks re-

moved .....ccccoeeeciieeennnn. 0.01
Corn, sweet, stover ........ 0.05
Wheat, forage 0.10
Wheat, grain 0.01
Wheat, hay ....... 0.01
Wheat, straw 0.01

(2) Tolerances are established for
combined residues of thiencarbazone-
methyl and its metabolite BYH 18636-
MMT [5-methoxy-4-methyl-2,4-dihydro-
3H-1,2,4-triazol-3-one], calculated as the
parent compound, in or on the
following food commodities of animal
origin:
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Commodity Parts per million
Cattle, meat .................... 0.02
Cattle, meat byproducts 0.02
Goat, meat .........ccueeeee.. 0.02
Goat, meat byproducts ... 0.02
Horse, meat .................... 0.02
Horse, meat byproducts 0.02
MilK e 0.02
Sheep, meat ......cccc....... 0.02
Sheep, meat byproducts 0.02

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
Tolerances are established for indirect
or inadvertent combined residues of
thiencarbazone-methyl and its
metabolite BYH 18636-MMT-glucoside
[2-hexopyranosyl-5-methoxy-4-methyl-
2,4-dihydro-3H-1,2,4-triazol-3-one],
calculated as the parent compound, in
or on the following food commodities:

Commodity Parts per million
Soybean, forage ............. 0.04
Soybean, hay .................. 0.15

[FR Doc. E8—24040 Filed 10-14—-08; 8:45 am]|
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2008-0042; FRL-8377-4]
Cyprosulfamide; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of the herbicide
safener cyprosulfamide in or on corn,
field, forage; corn, field, grain; corn,
field, stover; corn, pop, grain; corn, pop,
stover; corn, sweet, forage; corn, sweet,
kernel plus cob with husks removed;
and corn, sweet, stover; and for
combined residues of cyprosulfamide
and its metabolite 4-(aminosulfonyl)-N-
cyclopropylbenzamide, calculated as
cyprosulfamide, in or on cattle, meat
byproducts; goat, meat byproducts;
horse, meat byproducts and sheep, meat
byproducts. Bayer CropScience
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective
October 15, 2008. Objections and
requests for hearings must be received
on or before December 15, 2008, and
must be filed in accordance with the

instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION ).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2008-0042. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
website to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Susan Stanton, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—5218; e-mail address:
stanton.susan@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

¢ Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be

affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the ‘“Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s pilot
e-CFR site at http://www.gpoaccess.gov/
ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, any
person may file an objection to any
aspect of this regulation and may also
request a hearing on those objections.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2008-0042 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before December 15, 2008.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2008-0042, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.
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e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Petition for Tolerance

In the Federal Register of June 13,
2008 (73 FR 33814) (FRL-8367—3), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 7E7206) by Bayer
CropScience, 2 TW Alexander Drive,
P.O. Box 12014, Research Triangle Park,
NC 27709. The petition requested that
40 CFR part 180 be amended by adding
a section for the herbicide safener
cyprosulfamide and establishing
tolerances therein for residues of
cyprosulfamide (parent) in or on the raw
agricultural commodities field corn
grain at 0.01 parts per million (ppm);
sweet corn kernels at 0.01 ppm; sweet
corn (k+cwhr) at 0.01 ppm; pop corn
grain at 0.01 ppm; milk at 0.01ppm;
cattle, meat at 0.01 ppm; cattle, fat at
0.01 ppm; cattle, liver at 0.02 ppm;
cattle, kidney at 0.05 ppm; goat, meat at
0.01 ppm; goat, fat at 0.01 ppm; goat,
liver at 0.02 ppm; goat, kidney at 0.05
ppm; hog, meat at 0.01 ppm; hog, fat at
0.01 ppm; hog, liver at 0.02 ppm; hog,
kidney at 0.05 ppm; horse, meat at 0.01
ppm; horse, fat at 0.01 ppm; horse, liver
at 0.02 ppm; horse, kidney at 0.05 ppm;
sheep, meat at 0.01 ppm; sheep, fat at
0.01 ppm; sheep, liver at 0.02 ppm; and
sheep, kidney at 0.05 ppm; and for
residues of parent cyprosulfamide and
its metabolites AE 0001789-
sulfonamide-alanine, AE 0001789-
sulfonamide-lactate, and AE 0001789-N-
cyclopropyl-4-sulfamoylbenzamide in
or on the raw agricultural commodity
field corn forage at 0.15 ppm, sweet
corn forage at 0.40 ppm, field corn
stover at 0.60 ppm, sweet corn stover at
0.60 ppm, and pop corn stover at 0.60
ppm. That notice referenced a summary
of the petition prepared by Bayer
CropScience, the registrant, which is
available to the public in the docket,
http://www.regulations.gov. There were
no comments received in response to
the notice of filing.

Based upon review of the data
supporting the petition, EPA has
modified the metabolites to be included
in the tolerance expression for livestock,
corn forage and corn stover

commodities; modified tolerance levels
for corn stover commodities and field
corn forage; and revised the livestock
commodities for which tolerances are
needed as well as the livestock
commodity tolerance levels. The
reasons for these changes are explained
in Unit IV.C.

ITI. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for the petitioned-for
tolerances for residues of the herbicide
safener cyprosulfamide in or on corn,
field, forage at 0.20 ppm; corn, field,
grain at 0.01 ppm; corn, field, stover at
0.20 ppm; corn, pop, grain at 0.01 ppm;
corn, pop, stover at 0.20 ppm; corn,
sweet, forage at 0.40 ppm; corn, sweet,
kernel plus cob with husks removed at
0.01 ppm; and corn, sweet, stover at
0.35 ppm; and for combined residues of
cyprosulfamide and its metabolite 4-
(aminosulfonyl)-N-
cyclopropylbenzamide, calculated as
cyprosulfamide, in or on cattle, meat
byproducts at 0.02 ppm; goat, meat
byproducts at 0.02 ppm; horse, meat
byproducts at 0.02 ppm; and sheep,
meat byproducts at 0.02 ppm. EPA’s
assessment of exposures and risks
associated with establishing tolerances
follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Cyprosulfamide has low toxicity in
acute toxicity and irritation studies and
is not a skin sensitizer. In subchronic
and chronic oral toxicity studies, the
critical target organ for cyprosulfamide
is the urinary tract including the kidney,
bladder and ureters. Toxic effects in
these organs include inflammation and
irritation resulting from the formation of
calculi caused by deposition of the
parent compound at high doses.

In the rat chronic toxicity/
carcinogenicity study, at doses
associated with mortality due to
nephropathy, there were treatment-
related transitional cell carcinomas in
the kidney of one male and a
transitional cell carcinoma in the
urinary bladder of one female. In mice,
at a dose where there was formation of
calculi in the urothelial system,
cyprosulfamide was associated with two
incidents of transitional cell papilloma
in the urinary bladder. Since the
neoplasms occurred only at high doses
that also demonstrated calculi
formation, cyprosulfamide was
classified as ‘“Not likely to be a
Carcinogen to Humans at doses that do
not cause urothelial cytotoxicity.” None
of the battery of mutagenicity or genetic
toxicity studies indicated a positive
result for cyprosulfamide.

There is no evidence of
developmental toxicity in the prenatal
developmental toxicity studies in the rat
and rabbit and no evidence of increased
qualitative or quantitative susceptibility
of fetuses in these studies or of offspring
in the 2—generation reproduction study
in rats. Specific neurotoxicity was not
identified in the rat, mouse or dog
subchronic or chronic studies or in the
rat acute and subchronic neurotoxicity
screen studies.

Specific information on the studies
received and the nature of the adverse
effects caused by cyprosulfamide as
well as the no-observed-adverse-effect-
level (NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in the document
Cyprosulfamide: Human Health Risk
Assessment for Proposed Uses on Corn
(Field, Sweet, and Pop), Sorghum (Seed
Treatment), Residential Turf and
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Ornamentals, page 55 in docket ID
number EPA-HQ-OPP-2008-0042.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, a toxicological point of departure
(POD) is identified as the basis for
derivation of reference values for risk
assessment. The POD may be defined as
the NOAEL in the toxicology study
identified as appropriate for use in risk
assessment. However, if a NOAEL
cannot be determined, the LOAEL or a
Benchmark Dose (BMD) approach is
sometimes used for risk assessment.
Uncertainty/safety factors (UFs) are
used in conjunction with the POD to
take into account uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. Safety is assessed for
acute and chronic dietary risks by
comparing aggregate food and water
exposure to the pesticide to the acute
population adjusted dose (aPAD) and
chronic population adjusted dose
(cPAD). The aPAD and cPAD are
calculated by dividing the POD by all
applicable UFs. Aggregate short-term,
intermediate-term, and chronic-term
risks are evaluated by comparing food,
water, and residential exposure to the
POD to ensure that the margin of
exposure (MOE) called for by the
product of all applicable UFs is not
exceeded. This latter value is referred to
as the Level of Concern (LOC).

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk. Thus,
the Agency estimates risk in terms of the
probability of an occurrence of the
adverse effect greater than that expected
in a lifetime. For more information on
the general principles EPA uses in risk
characterization and a complete
description of the risk assessment
process, see http://www.epa.gov/
pesticides/factsheets/riskassess.htm.

A summary of the toxicological
endpoints for cyprosulfamide used for
human risk assessment can be found at
http://www.regulations.gov in the
document Cyprosulfamide: Human
Health Risk Assessment for Proposed
Uses on Corn (Field, Sweet, and Pop),
Sorghum (Seed Treatment), Residential
Turf and Ornamentals in docket ID
number EPA-HQ-OPP-2008-0042.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to cyprosulfamide, EPA
considered exposure under the
petitioned-for tolerances. No other

tolerances have been established for
cyprosulfamide. EPA assessed dietary
exposures from cyprosulfamide in food
as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No such effects were
identified in the toxicological studies
for cyprosulfamide; therefore, a
quantitative acute dietary exposure
assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the United States Department of
Agriculture (USDA) 1994—-1996 and
1998 Continuing Surveys of Food
Intakes by Individuals (CSFII). As to
residue levels in food, EPA assumed
that 100% of crops with requested uses
of cyprosulfamide are treated and that
all treated crops contain residues at the
tolerance level.

iii. Cancer. Based on the results of
carcinogenicity studies in rats and mice,
EPA classified cyprosulfamide as ‘“Not
likely to be a Carcinogen to Humans at
doses that do not cause urothelial
cytotoxicity ”’; therefore, a cancer
exposure assessment is unnecessary for
this chemical.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue or PCT
information in the dietary assessment
for cyprosulfamide. Tolerance level
residues and 100 PCT were assumed for
all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for cyprosulfamide in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
cyprosulfamide. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the First Index Reservoir
Screening Tool (FIRST) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
cyprosulfamide for chronic exposures
for non-cancer assessments are
estimated to be 2.4 parts per billion
(ppb) for surface water and 0.14 ppb for
ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
chronic dietary risk assessment, the

water concentration of value 2.4 ppb
was used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Cyprosulfamide is proposed for
registration on the following use sites
that could result in residential
exposures: Residential turfgrass,
ornamentals and recreational sites. EPA
assessed residential exposure using the
following assumptions: Homeowners
who apply cyprosulfamide to
ornamentals and turfgrass may be
exposed for short-term durations via the
dermal and inhalation routes. Short-
term dermal and inhalation exposures
were assessed for residential handlers
who mix, load and apply liquid
cyprosulfamide products using low-
pressure hand wands and garden hose-
end sprayers.

There is also potential for short-term
postapplication dermal exposure of
adults and children and incidental oral
exposure of children following
application of cyprosulfamide to turf
(e.g. home lawns). EPA assessed adult
and toddler postapplication dermal
exposures as well as incidental oral
exposure of toddlers from hand-to-
mouth, object-to-mouth and incidental
soil ingestion activities.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Although cyprosulfamide has in
common with other sulfonamide
chemicals the ability to cause urinary
tract calculi and in some cases tumors
in the urinary tract at high doses, EPA
has not made a common mechanism
finding for cyprosulfamide such that
cumulative risk assessment based on
chemicals with a common mechanism is
necessary for cyprosulfamide and other
sulfonamides. With cyprosulfamide, the
formation of calculi in the urinary tract
results from the precipitation of
cyprosulfamide once it reaches
saturation in the animal’s system.
Precipitation of cyprosulfamide is a
physical/chemical process and not a
mechanism of toxicity. Exposures to
cyprosulfamide and other sulfonamides,
such as thiencarbazone-methyl, are not
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additive with regard to the formation of
urinary tract calculi at anticipated
exposure levels. At higher doses, each
sulfonamide will form calculi
independently of the other by a separate
physical/chemical process. At lower
doses, near the anticipated exposure
levels, calculi will not form even if there
is exposure to multiple sulfonamides
because sulfonamides will not influence
the formation of precipitates by each
other. It would be appropriate to add
exposures in assessing precipitate
formation only if the sulfonamides
interacted somehow during crystal
formation. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the policy statements released by
EPA’s Office of Pesticide Programs
concerning common mechanism
determinations and procedures for
cumulating effects from substances
found to have a common mechanism on
EPA’s website at http://www.epa.gov/
pesticides/cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(c) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA safety factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
The prenatal and postnatal toxicity
database for cyprosulfamide includes rat
and rabbit developmental toxicity
studies and a 2—generation reproduction
toxicity study in rats. There was no
evidence of increased susceptibility of
in utero rats or rabbits in the prenatal
developmental studies or of young rats
in the 2—generation reproduction study.

No fetal effects were seen in the rat
developmental toxicity study at doses
that produced maternal toxicity (weight
gain effects and indications of kidney
effects in one animal). There are two
rabbit developmental studies available
for cyprosulfamide. A second study was
conducted due to excess maternal
toxicity (including deaths) in the first
study. As in the rat study, no fetal

effects were seen in either rabbit study
at doses that resulted in maternal
toxicity (body weight decrease, reduced
food consumption, and kidney effects in
both studies; as well as deaths in the
first study).

In the rat reproduction study, effects
in the pups occurred at doses that also
resulted in maternal toxicity. Mid-dose
effects included organ weight changes
in the spleen and urinary tract in the
dams and body weight changes in the
pups. At the high dose, there was
mortality among the dams associated
with poor physical condition and severe
renal lesion; effects in pups at the high
dose included decreased pup weight,
delayed vaginal opening (apparently
related to the decreased pup weight),
reduced viability (3 total litter loss in
the F1 generation), reduced lactation
index and clinical findings (paleness,
cold to touch, missing milk spot and
thin appearance). No increase in
sensitivity of the pups was indicated.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
cyprosulfamide is complete, except for
immunotoxicity studies. EPA began
requiring functional immunotoxicity
testing of all food and non-food use
pesticides on December 26, 2007. Since
the requirement went into effect well
after this tolerance petition was
submitted, these studies are not yet
available for cyprosulfamide. In the
absence of specific immunotoxicity
studies, EPA has evaluated the available
toxicity data for cyprosulfamide and
determined that an additional database
uncertainty factor is not needed to
account for potential immunotoxicity.

PA’s determination is based on the
following considerations.

a. There was some indication of
possible immunotoxicity in the form of
increased severity of lymphocytolysis in
the subchronic mouse study in females,
but only at a high dose of about 1,300
mg/kg/day. Although minimal
lymphocytolysis was seen in the control
animals, lymphocytolysis to a slightly
greater degree was observed in some of
the high dose animals. This minor
difference in severity is not of concern
because:

(1) The marginal change in severity
between control and dosed animals was
only noted at a very high dose and may
not constitute an adverse effect.

(2) No similar effect was seen in the
carcinogenicity study in the mouse at

about 600 mg/kg/day or in other species.

b. EPA considered the entire toxicity
database for cyprosulfamide for
potential adverse effects on the thymus
and spleen as indications of potential
immunotoxicity. Although changes in
thymus weight and shape and brown
pigment in the spleen were noted, these
were determined to be non-specific
changes not indicative of
immunotoxicity.

c. Cyprosulfamide does not belong to
a class of chemicals that would be
expected to be immunotoxic.

Therefore, based the considerations in
this Unit, EPA does not believe that
conducting immunotoxicity testing will
result in a NOAEL less than the NOAEL
of 39 mg/kg/day already established for
cyprosulfamide, and an additional
factor (UFDB) for database uncertainties
is not needed to account for potential
immunotoxicity.

ii. There is no indication that
cyprosulfamide is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that
cyprosulfamide results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2—generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed assuming 100 PCT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to
cyprosulfamide in drinking water. EPA
used similarly conservative assumptions
to assess postapplication exposure of
children as well as incidental oral
exposure of toddlers. These assessments
will not underestimate the exposure and
risks posed by cyprosulfamide.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic pesticide exposures are safe by
comparing aggregate exposure estimates
to the aPAD and cPAD. The aPAD and
cPAD represent the highest safe
exposures, taking into account all
appropriate SFs. EPA calculates the
aPAD and cPAD by dividing the POD by
all applicable UFs. For linear cancer
risks, EPA calculates the probability of
additional cancer cases given the
estimated aggregate exposure. Short-
term, intermediate-term, and chronic-
term risks are evaluated by comparing
the estimated aggregate food, water, and
residential exposure to the POD to
ensure that the MOE called for by the
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product of all applicable UFs is not
exceeded.

1. Acute risk. An acute aggregate risk
assessment takes into account exposure
estimates from acute dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified in
the toxicology studies for
cyprosulfamide and no acute dietary
endpoint was selected. Therefore,
cyprosulfamide is not expected to pose
an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to cyprosulfamide
from food and water will utilize less
than 1% of the cPAD for the U.S.
population and all population
subgroups, including infants and
children. Based on the explanation in
Unit III.C.3., regarding residential use
patterns, chronic residential exposure to
residues of cyprosulfamide is not
expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure through food and
water (considered to be a background
exposure level).

Cyprosulfamide is currently registered
for uses that could result in short-term
residential exposure, and the Agency
has determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to cyprosulfamide. Using the
exposure assumptions described in this
unit for short-term exposures, EPA has
concluded the combined short-term
food, water, and residential exposures
aggregated result in aggregate MOEs of
6,900 for adults and 5,300 for children
(toddlers). The aggregate MOE for adults
is based on the residential turf scenario
and includes combined food, drinking
water, dermal and inhalation exposures
for residential handlers as well as post-
application dermal exposures from
activities on treated turf. The aggregate
MOE for children includes food,
drinking water and post-application
dermal and incidental oral exposures
(hand-to-mouth, object-to-mouth and
soil ingestion) from activities on turf
areas previously treated with
cyprosulfamide.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure through food and water
(considered to be a background
exposure level). Cyprosulfamide is not
registered for any use patterns that
would result in intermediate-term
residential exposure. Therefore, the

intermediate-term aggregate risk is the
sum of the risk from exposure to
cyprosulfamide through food and water,
which has already been addressed, and
will not be greater than the chronic
aggregate risk.

5. Aggregate cancer risk for U.S.
population. EPA classified
cyprosulfamide as “Not likely to be a
Carcinogen to Humans at doses that do
not cause urothelial cytotoxicity. ”’
Cyprosulfamide is not expected to pose
a cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
cyprosulfamide residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
is available to enforce the tolerance
expression in plants (High Pressure
Liquid Chromatography/Mass
Spectrometry/Mass Spectromety (HPLC/
MS/MS) Method UB-008-P06—01) and
livestock commodities (HPLC/MS/MS
Method UB-008-P06—-01/02). The
methods may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

There are no Codex, Canadian or
Mexican maximum residue limits
(MRLs) established for residues of
cyprosulfamide in crop or livestock
commodities. However, the U.S. is
working with Canada and the United
Kingdom to achieve MRL harmonization
for corn grain.

C. Revisions to Petitioned-For
Tolerances

Based upon review of the data
supporting the petition, EPA has
modified the metabolites to be included
in the tolerance expression for livestock,
corn forage and corn stover
commodities; modified tolerance levels
for corn stover commodities and field
corn forage; and revised the livestock
commodities for which tolerances are
needed as well as the livestock
commodity tolerance levels.

The petitioner proposed tolerances for
residues of cyprosulfamide and three
metabolites (AE 0001789-sulfonamide-
alanine, AE 0001789-sulfonamide-
lactate, and AE 0001789-N-cyclopropyl-
4-sulfamoylbenzamide) on corn forage
and stover commodities as follows:

Field corn forage at 0.15 ppm; field corn
stover at 0.60 ppm; pop corn stover at
0.60 ppm; sweet corn forage at 0.40
ppm; and sweet corn stover at 0.60 ppm.
Based on limited toxicity data for AE
0001789-N-cyclopropyl-4-
sulfamoylbenzamide, this metabolite
cannot be excluded as a residue of
concern based on hazard considerations.
The other two metabolites (AE 0001789-
sulfonamide-alanine, AE 0001789-
sulfonamide-lactate) are expected to be
less toxic than the parent compound
based on structure activity relationship
(SAR) analysis and can thus be
excluded as residues of concern based
on hazard considerations. In corn field
trials, residues of all four compounds
were low (most below the limit of
quantitation of 0.01 ppm), with parent
cyprosulfamide levels being the highest
of the four. Based on the lack of hazard
concern for two of the metabolites and
the low levels of all three, EPA
concluded that parent cyprosulfamide is
the residue of concern to be included in
the tolerance expression for corn
commodities, including forage and
stover. The results of the field trials
support tolerances for residues of
cyprosulfamide, per se, of 0.20 ppm in/
on field corn forage and stover; 0.20
ppm in/on popcorn stover; 0.40 ppm in/
on sweet corn forage; and 0.35 ppm in/
on sweet corn stover.

The petitioner proposed tolerances for
residues of cyprosulfamide, per se, on
meat (0.01 ppm), fat (0.01 ppm), liver
(0.02 ppm) and kidney (0.05 ppm) of
cattle, goat, hog, horse and sheep; and
milk (0.01 ppm). As noted in this Unit,
EPA concluded that the metabolite AE
0001789-N-cyclopropyl-4-
sulfamoylbenzamide (4-
(aminosulfonyl)-N-
cyclopropylbenzamide) cannot be
excluded as a residue of concern based
on hazard considerations. The data from
the submitted cattle feeding study
indicate that no quantifiable residues of
cyprosulfamide or this metabolite are
expected in milk, meat or fat. However,
quantifiable residues of cyprosulfamide
and its metabolite may occur in meat
byproducts (kidney and liver) of cattle,
goat, horse and sheep. Based on the
calculated dietary burden of swine,
there is no reasonable expectation of
residues of cyprosulfamide or its
metabolite in swine (hog) commodities.
Therefore, EPA determined that
tolerances are needed only for residues
of cyprosulfamide and its metabolite (4-
(aminosulfonyl)-N-
cyclopropylbenzamide) in/on the meat
byproducts of cattle, goat, horse and
sheep. The submitted data and
calculated dietary burden for ruminants
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indicate that a tolerance level of 0.02
ppm in these commodities is
appropriate.

V. Conclusion

Therefore, tolerances are established
for residues of the herbicide safener
cyprosulfamide (N-[[4-
[(cyclopropylamino)carbonyl]
phenyl]sulfonyl]-2-methoxybenzamide)
in or on corn, field, forage at 0.20 ppm;
corn, field, grain at 0.01 ppm; corn,
field, stover at 0.20 ppm; corn, pop,
grain at 0.01 ppm; corn, pop, stover at
0.20 ppm; corn, sweet, forage at 0.40
ppm; corn, sweet, kernel plus cob with
husks removed at 0.01 ppm; and corn,
sweet, stover at 0.35 ppm; and for
combined residues of cyprosulfamide
and its metabolite, 4-(aminosulfonyl)-N-
cyclopropylbenzamide, calculated as
cyprosulfamide, in or on cattle, meat
byproducts at 0.02 ppm; goat, meat
byproducts at 0.02 ppm; horse, meat
byproducts at 0.02 ppm; and sheep,
meat byproducts at 0.02 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,

and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: September 29, 2008.

Debra Edwards,
Director, Office of Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.644 is added to read as
follows:

§180.644 Cyprosulfamide; tolerances for
residues.

(a) General. (1) Tolerances are
established for residues of the herbicide
safener cyprosulfamide, N-[[4-
[(cyclopropylamino)carbonyl]
phenyl]sulfonyl]-2-methoxybenzamide,
in or on the following raw agricultural
commodities:

Commodity Parts per million

Corn, field, forage ........... 0.20
Corn, field, grain ...... 0.01
Corn, field, stover .... 0.20
Corn, pop, grain .... 0.01
Corn, pop, stover ..... 0.20
Corn, sweet, forage ........ 0.40
Corn, sweet, kernel plus

cob with husks re-

moved .....cccoceeenieeienne 0.01
Corn, sweet, stover ........ 0.35

(2) Tolerances are established for
residues of the herbicide safener
cyprosulfamide, N-[[4-
[(cyclopropylamino)carbonyl]
phenyl]sulfonyl]-2-methoxybenzamide,
and its metabolite 4-(aminosulfonyl)-N-
cyclopropylbenzamide, calculated as
cyprosulfamide, in or on the following
raw agricultural commodities:

Commodity Parts per million
Cattle, meat byproducts 0.02
Goat, meat byproducts ... 0.02
Horse, meat byproducts 0.02
Sheep, meat byproducts 0.02

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertant residues.
[Reserved]
[FR Doc. E8—24034 Filed 10-14-08; 8:45 am]|
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ACTION: Final rule.

SUMMARY: The Commission grants a
petition for rulemaking filed by Esteem
Broadcasting of North Carolina, LLC,
licensee of station WYDO-DT, to
substitute DTV channel 47 for DTV
channel 14 at Greenville, North
Carolina.

DATES: The final rule is effective
November 14, 2008.

FOR FURTHER INFORMATION CONTACT:
David J. Brown, Media Bureau, (202)
418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 08-133,
adopted September 23, 2008, and
released September 25, 2008. The full
text of this document is available for
public inspection and copying during
normal business hours in the FCC’s
Reference Information Center at Portals
11, CY-A257, 445 12th Street, SW.,
Washington, DC 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800—478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY). This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104—13. In addition,
therefore, it does not contain any
information collection burden “for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR Part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622 [Amended]

m 2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under North Carolina, is amended by
adding channel 47 and removing
channel 14 at Greenville.

Federal Communications Commission.

Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E8-24290 Filed 10-14—08; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 08-2160; MB Docket No. 08-136; RM—
11468]

Television Broadcasting Services;
Wittenberg, WI

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission grants a
petition for rulemaking filed by Davis
Television Wausau, LLC, licensee of
station WFXS(TV), to substitute DTV
channel 31 for DTV channel 50 at
Wittenberg, Wisconsin.

DATES: The final rule is effective
November 14, 2008.

FOR FURTHER INFORMATION CONTACT:
David J. Brown, Media Bureau, (202)
418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 08136,
adopted September 22, 2008, and
released September 26, 2008. The full
text of this document is available for
public inspection and copying during
normal business hours in the FCC'’s
Reference Information Center at Portals
II, CY-A257, 445 12th Street, SW.,
Washington, DC 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents

will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1-
800—478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY). This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104-13. In addition,
therefore, it does not contain any
information collection burden “‘for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR Part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.622 [Amended]

m 2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Wisconsin, is amended by adding
channel 31 and removing channel 50 at
Wittenberg.

Federal Communications Commission.

Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E8—24291 Filed 10-14-08; 8:45 am]|
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 08-1858; MB Docket No. 08—204; RM—
11492]

Television Broadcasting Services;
Vanderbilt, MI

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Media Bureau grants a
petition for reconsideration, reinstates,
and grants a petition for rulemaking
filed by Cadillac Telecasting, Co.,
licensee of station WFUP(TV), to add
DTV channel 45 at Vanderbilt.
DATES: The final rule is effective
October 29, 2008.
FOR FURTHER INFORMATION CONTACT:
Shaun Maher, Media Bureau, (202) 418—
1600.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order and
Order, MB Docket No. 08-204, adopted
and released on September 30, 2008.
The full text of this document is
available for public inspection and
copying during normal business hours
in the FCC’s Reference Information
Center at Portals II, CY—A257, 445 12th
Street, SW., Washington, DC 20554.
This document will also be available via
ECFS (http://www.fcc.gov/cgb/ecfs/).
(Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat.) This document may
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone 1-800-478-3160 or via e-mail
http://www.BCPIWEB.com. To request
this document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcce.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY). This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104—13. In addition,
therefore, it does not contain any
information collection burden “for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

The Commission will send a copy of
this Memorandum Opinion and Order

and Order in a report to be sent to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.
m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR Part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622 [Amended]

m 2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Michigan, is amended by adding
channel DTV channel 45 at Vanderbilt.
Federal Communications Commission.
Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E8—24301 Filed 10-14—08; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 216

[Docket No. 080302353—-8620—-01]

RIN 0648-A016

Taking of the Cook Inlet, Alaska
Beluga Whale Stock by Alaska Natives

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues final regulations
establishing long-term limits on the
maximum number of Cook Inlet beluga
whales that may be taken by Alaska
Natives for subsistence and handicraft
purposes. These regulations were
developed after proceedings and public
comment connected to an on-the-record
rule-making and hearings before
Administrative Law Judge (AL]J) Parlen
L. McKenna (Judge McKenna);
consultations with the parties to the
hearings, including Alaska Native
Organizations; and comments received
from the public on the Cook Inlet Beluga
Whale Subsistence Harvest Draft
Supplemental Environmental Impact

Statement (SEIS). These regulations are
intended to conserve and manage Cook
Inlet belugas under applicable
provisions of the Marine Mammal
Protection Act ( MMPA) until the
whales are no longer depleted under the
MMPA.

DATES: Effective November 14, 2008.

ADDRESSES: Information related to this
rule-making process, including the Final
SEIS and Record of Decision (ROD), is
available on the Internet at the following
address: http://www.fakr.noaa.gov/
protected resources/whales/beluga.htm.
Copies of the Final SEIS, ROD, and
other information related to this rule
may also be obtained by writing to Kaja
Brix, Assistant Regional Administrator
for Protected Resources, NMFS Alaska
Regional Office, P.O. Box 21668, Juneau,
AK 99802.
FOR FURTHER INFORMATION CONTACT:
Barbara Mahoney, Alaska Region,
Anchorage Field Office, (907) 271-5006;
or Thomas Eagle, Office of Protected
Resources, (301) 713-2322, ext. 105.
SUPPLEMENTARY INFORMATION: This final
rule implements long-term limits on the
maximum number of Cook Inlet beluga
whales that may be taken by Alaska
Natives for subsistence purposes. This
final rule is based upon the complete
record of the hearing process and on
comments and other information
obtained since receipt of Judge
McKenna’s recommended decision in
November 2005. The action is needed to
allow Alaska Natives to continue
subsistence harvests that support
traditional, cultural, and nutritional
needs without preventing or
unreasonably delaying the recovery of,
and not disadvantaging, this depleted
beluga whale stock.

Background

The MMPA established a moratorium
on the taking of marine mammals,
including whales such as the Cook Inlet
beluga whale. However, MMPA section
101(b) (16 U.S.C. 1371(b)) provides an
exception to the moratorium which
allows certain Alaska Indian, Aleut, and
Eskimo residents to take any marine
mammal, if such taking is for
subsistence purposes or for creating and
selling authentic Native articles of
handicrafts and clothing and is not
accomplished in a wasteful manner.

MMPA section 101(b) also authorizes
NMEFS to prescribe regulations for
subsistence harvests on depleted marine
mammal stocks. In accordance with
MMPA sections 101(b) and 103 (16
U.S.C. 1373), such regulations must be
adopted using formal rulemaking
procedures, including an agency hearing
on the record before an Administrative
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Law Judge. The subsistence harvest
regulations resulting from the
administrative process must be
supported by substantial evidence
submitted through the administrative
hearing proceedings and other
authorized sources.

After monitoring a decline in the
beluga population from 1994 through
1998, NMFS designated Cook Inlet
belugas as a depleted population under
the MMPA (65 FR 34590, May 31, 2000).
In October 2000 (65 FR 59164, October
4, 2000), NMFS proposed regulations to
set upper limits on the number of Cook
Inlet beluga whales that could be taken
for subsistence purposes by Alaska
Natives and to establish other terms and
conditions upon which taking of this
beluga stock could be authorized
through co-management agreements.

In December 2000, the first of two
evidentiary hearings on NMFS’
proposed rule was held before an
Administrative Law Judge in
Anchorage, AK. After considering the
administrative record, written records
forwarded to his office, and stipulations
and evidence adduced at the formal
hearing, Judge McKenna forwarded his
first recommended decision, as
approved by the parties, to NMFS on
March 29, 2002, for an interim harvest
for the years 2001-2004 (67 FR 30646,
May 7, 2002); however, provisions
governing the taking of belugas during
2005 and subsequent years were not
finalized for reasons discussed below.
Based on the first AL] recommended
decision, NMFS issued interim
regulations (69 FR 1973, April 6, 2004)
to govern the subsistence taking of Cook
Inlet beluga whales. These regulations
included provisions for (1) an interim
limit on the number of strikes and an
allocation of these strikes on beluga
whales by Alaska Natives during the
years 2001 through 2004, (2) the
requirement for a cooperative agreement
pursuant to MMPA section 119 (16
U.S.C. 1388), (3) a prohibition on the
sale of certain parts of Cook Inlet beluga
whales, (4) a prohibition on the taking
of beluga calves and adults with calves,
and (5) a restriction on the timing of
beluga whale hunts. The impacts of
alternatives for the interim harvest
regulations, including the preferred
alternative, were analyzed in the June
2003 EIS, which is available on the
Internet (see ADDRESSES). Additional
relevant background can be found in the
interim harvest rule.

As part of the stipulation the parties
submitted to the ALJ after the initial
hearing, they agreed to certain
principles that the long-term harvest
limits should be based upon. The

parties agreed to develop a long-term
harvest regime that:

(a) Provides reasonable assurance that
the population will recover, within an
acceptable period of time, to the point
where it is no longer considered
depleted under the MMPA;

(b) Takes into account the uncertainty
concerning the available knowledge of
the population dynamics and vital rates
of the Cook Inlet beluga whale
population;

(c) Allows for periodic adjustment on
the allowable strike levels based upon
the results of the population abundance
surveys and other relevant information,
recognizing the strike level set forth in
the 2001-2004 interim harvest regime
will not be reduced below this
minimum without substantial
information (for example documented
“unusual mortalities’’) demonstrating
that subsistence takes must be reduced
below this minimum level to allow
recovery of the Cook Inlet beluga
population from its depleted status);
and

(d) Can be readily understood by
diverse constituencies.

Concurrent with the issuance of his
first recommended decision and
publication of the interim harvest rule,
Judge McKenna directed the parties to
work together to develop long-term
harvest limits and for NMFS to submit
a proposed harvest plan based on the
efforts by the participating agencies and
Alaska Natives. Following Judge
McKenna’s direction, the parties agreed
to several elements for the harvest
regime in early discussions and to
convene a working group of scientific
experts (Technical Team) to propose
and evaluate alternatives for harvest
limits. Among the general agreements
was that (1) harvest limits should be
established in blocks of multiple years,
(2) there should be a mechanism to
reduce remaining harvest if an
emergency arose during a multi-year
block, and (3) there is a minimum
abundance threshold below which
harvest should not be allowed. The
Technical Team agreed upon a
population model to create the harvest
regime and to evaluate performance of
alternative strategies to control harvest
limits. As directed by Judge McKenna,
NMTFS, in consultation with the other
parties in the proceeding, drafted a
proposal for a long-term harvest plan to
complete the rule-making process that
was initiated in 2000. NMFS submitted
its revised proposed long term harvest
plan to Judge McKenna on April 30,
2004.

NMFS proposed the use of 5—year
blocks for establishing harvest levels,
which would provide a reasonable

planning time for affected Alaska
Natives, so that hunters could prepare
and proportion the harvest
appropriately, while allowing NMFS a
certain amount of flexibility to adjust
the harvest based on abundance
estimates and the rate of population
growth. The 5—year blocks were
incorporated into subsequent proposals,
negotiations, and discussions by
agreement of the parties.

The parties were unable to reach full
agreement on a long-term harvest plan.
To resolve differences, in August 2004,
Judge McKenna convened another
hearing in Anchorage, Alaska. The
following parties participated at the
hearing: National Marine Fisheries
Service, the Marine Mammal
Commission, the Native Village of
Tyonek, Joel and Deborah Blatchford,
and the Cook Inlet Treaty Tribes. At the
hearing, testimony was received into the
record addressing NMFS’ proposed
long-term harvest plan and to consider
other parties’ proposals.

The hearing addressed a variety of
issues, some more significant than
others. The significant issues were as
follows:

(1) Development of triggers that
would stop harvest should the
abundance estimate decline to a specific
floor;

(2) Development of triggers that
would reduce the harvest should NMFS
detect a specified probability that the
population’s growth rate is less than a
specific level;

(3) Whether the harvest level should
increase if an intermediate vs. low
growth rate is determined; and

(4) How NMFS would account for
unusually high mortalities and the affect
on mortalities of harvest reduction or
stoppage.

Following the hearing, Judge
McKenna received further submissions
and evidence, all of which were
incorporated into the record for this
final rule.

ALJ’s Recommended Decision

On November 8, 2005, Judge
McKenna issued his second
recommended decision. This decision
recommended a plan for long-term
limits on the maximum number of Cook
Inlet beluga whales that may be taken by
Alaska Natives for subsistence purposes.
NMFS announced the availability of
Judge McKenna’s recommended
decision (72 FR 8268, February 16,
2006) and provided a 20—day comment
period on the recommended decision.
Four letters with comments were
received. Summaries of those comments
and responses appear below.
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Comment 1: Hunting should not be
allowed to resume on a proposed
endangered stock until such time that
the Cook Inlet beluga population goals
have been achieved.

Response: Under these harvest
regulations, subsistence harvest is
allowed only when the 5—year
abundance average is more than 350
belugas. NMFS plans to provide for the
recovery of the beluga population while
recognizing the needs of Alaska Natives
for subsistence purposes. The MMPA
provides for the taking of marine
mammals by Alaska Natives for
subsistence and handicraft purposes.
The MMPA also limits the government’s
authority to restrict harvest of these
species by Alaska Natives. There is no
legal basis to eliminate opportunity for
subsistence harvest of a species that has
been proposed as endangered, under the
Endangered Species Act (ESA). NMFS
determined that this final rule provides
reasonable assurance that the harvest
would not cause a significant delay in
recovery of the Cook Inlet beluga
population. Accordingly, the harvest
limits in this rule would not jeopardize
the continued existence of Cook Inlet
beluga whales, and a conference
pursuant to ESA section 7(a)(4) was not
conducted. If Cook Inlet beluga whales
are listed as an endangered species, ESA
section 10(e) provisions would apply;
however, such listing would not affect
this final rule.

Comment 2: Hunting should continue
and Alaska Native hunters should get at
least two belugas per year.

Response: Given the lack of
population growth since harvest was
limited in 1999, hunting as suggested in
this comment would not provide
reasonable assurance that the harvest
would result in an insignificant delay in
recovery. Accordingly, it is inconsistent
with guiding principles adopted by the
parties in the administrative hearing.

Comment 3: NMFS should retain the
option to reconsider the interim harvest
limits that would be established through
2009.

Response: NMFS selected Alternative
2 Option B, in which the harvest table
would be put into effect immediately (in
2008).

Comment 4:If NMFS is not able to
meet the level of survey effort capable
of detecting population declines with
reasonable certainty, sufficient
flexibility needs to be incorporated into
the harvest plan to add additional
protections to the beluga that offsets
increased uncertainty in abundance
estimates.

Response: Conducting annual
abundance estimates would provide
more frequent information on

population trends, but NMFS cannot
guarantee funding for annual estimates
during the life of this harvest plan. The
harvest plan does not require annual
surveys; however, the ability to detect
population trends is lower if surveys are
conducted less frequently. Greater
uncertainty in the growth rate as a result
of fewer surveys, however, would likely
result in the specification of a lower
harvest level in the harvest plan.

Comment 5: The harvest management
regime should consider population
trends over shorter intervals (e.g., 5 to
10 years) rather than relying on the
long-term trends relative to 1994.

Response: In this final rule, NMFS
modified Judge McKenna’s
recommended decision by calculating
population growth rate on the most
recent 10—years of abundance estimates
(see Decision of the Assistant
Administrator for Fisheries, NOAA, for
a discussion related to modifying the
population growth rate used in long-
term harvest limits).

Comment 6: NMFS statement that co-
management agreements may include
provisions regarding the sex
composition of the harvest should
clarify that the rationale for such
limitations would be to minimize the
taking of reproductively active females
in the harvest.

Response: In his recommended
decision, Judge McKenna noted that the
Commission and NMFS advocated that
Alaska Natives should try to harvest
male beluga whales because such
selection was believed to have less
negative effect on the population’s
reproductive potential. NMFS has
adopted Judge McKenna’s findings to
allow sex composition of the harvest to
specified in 5—year co-management
agreements and his reasons for this
finding (see Decision of the Assistant
Administrator for Fisheries, NOAA).
NOAA also believes that targeting males
would minimize the taking of
reproductively active females.

Comment 7: Because the 5—year
abundance average is already below 350
belugas, the Administrative Law Judge’s
recommendation for NMFS to commit to
and seek funding for beluga studies is
underscored.

Response: The current low abundance
is reason for concern, and NMFS
recognizes that additional funding is
necessary to monitor the population and
identify and address other factors that
may be limiting growth of this small
population.

Decision of the Assistant Administrator
for Fisheries, NOAA

Pursuant to Section 101(b) of the
MMPA, NMFS is authorized to

prescribe regulations for any depleted
marine mammal species that is taken for
subsistence or for creating and selling
authentic native articles of handicrafts
and clothing. NMFS prescribes the
regulations after notice and hearing
conducted pursuant to Section 103.
NMFS must demonstrate that the
regulations and decision are supported
by substantial evidence based on the
record in this matter.

In his recommended decision issued
in 2005, Judge McKenna identified
several issues of fact and law. He
provided his recommended findings on
issues of fact and rulings on issues of
law, and his reasoning for these findings
and rulings. He also listed six ultimate
findings of fact and rulings of law, and
the reasons supporting these findings
and rulings. In each instance where a
specific determination is made, the
decision of the AL]J is referenced. In
those instances in which NMFS finds
the justification supporting the ALJ’s
recommended decision persuasive and
convincing, we have adopted the
decision and rationale without further
elaboration. Where we differ with the
ALJ’s recommended decision, or concur
but believe that modification of or
addition to the ALJ’s recommended
decision is justified, we have made
appropriate determinations. Section 103
of the MMPA requires that NMFS’
decision be supported by the evidence
on the record and that the evidence be
the best scientific evidence available.
After reviewing the record, including
the 2008 Environmental Impact
Statement and its record, it is our
conclusion that the decision is well
substantiated and based upon the best
scientific information available at this
time. We have determined that the
proposal, procedures, and the decision
satisfy the requirements of Section 103
of the MMPA and that the long-term
harvest plan will not be to the
disadvantage of the marine mammal
involved and is otherwise consistent
with the policies and purposes of the
MMPA. Judge McKenna’s findings,
rulings, and rationales are summarized
below.

Marine Mammal Commaission’s
Standing

Alaska Native parties requested that
the Commission be dismissed from the
proceedings, but not strike any
information or testimony that the
Commission has provided thus far.
Judge McKenna rejected this request
because it was untimely. Although
Judge McKenna noted his reservations
about the Commission’s participation as
a party, he acknowledged that no other
parties objected to their participation at
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the December 2000 hearing or in any
submission to the court, including to his
order of June 10, 2004. The request for
the Commission’s dismissal was raised
during the final administrative hearing
in August 2004.

Deference to NMFS’ Proposals

The Commission contested NMFS’
argument that its proposed plan was
entitled to deference by the court. Judge
McKenna ruled that NMFS’ proposed
plan was not entitled to deference
because it was a proposal and had not
been adopted by the agency (Assistant
Administrator for Fisheries).

Burden of Proof

In response to questions about the
burden of proof NMFS must carry in
this proceeding, Judge McKenna
reasoned that under NMFS’ regulations
at 50 CFR 228, the hearing is governed
by provisions of the Administrative
Procedure Act (5 U.S.C. 556 and 557),
which provides that a rule may not be
issued in this case except in
consideration of the record as a whole
and in accordance with reliable,
probative, and substantial evidence.
Judge McKenna noted that the Supreme
Court had interpreted the phrase
“substantial evidence” to mean the
preponderance of the evidence. NMFS
further notes that the MMPA provides
that regulation of subsistence harvest
must be supported by “substantial
evidence on the basis of the record as a
whole.” Judge McKenna concluded that
NMFS is entitled to have their harvest
plan evaluated under the preponderance
of the evidence standard.

Harvest Subservient to Recovery

A question debated at length in this
proceeding was whether or not
subsistence harvest should be allowed if
there is no detectable population
growth. NMFS argued that subsistence
hunts are an integral part of Alaska
Native culture, and the MMPA allows
restriction of subsistence hunts only
under very limited circumstances.
Alaska Native representatives noted that
subsistence harvest had been strictly
curtailed since 1999 and the population
had not increased as predicted;
therefore, if the population were going
to die-out regardless of what anyone
does, then the hunters should be
allowed to hunt the whales. The
Commission noted that the purposes
and policies of the MMPA (16 U.S.C.
1361) included as a major goal, that
marine mammal populations should not
be permitted to diminish below their
Optimum Sustainable Population (OSP)
and that measures should be
immediately taken to replenish any

depleted stock. Judge McKenna’s ruling
on this issue of law stated that
subsistence harvest is subservient to
recovery of depleted stocks under the
MMPA. He reasoned that the MMPA
provides that, on the basis of the best
scientific evidence available and in
consultation with the Commission,
NMFS must prescribe regulations
regarding the taking and importing of
marine mammals as deemed necessary
and appropriate, to insure that such
taking will not be to the disadvantage of
the affected stocks of marine mammals
and will be consistent with the MMPA’s
purposes and policies. Because the
MMPA requires regulations on takings
so as not to disadvantage the species or
stock, subsistence hunting must be
subservient to the recovery of a depleted
stock.

Population Abundance Threshold

Although the parties agreed that there
was an abundance level below which no
harvest should be allowed, there was
disagreement about what that
abundance level should be. NMFS first
proposed a threshold of 260 belugas
arguing that at such abundance, there
was 95 percent confidence that the
population would be at least 200
whales. After considering an Allee
effect, inbreeding depression, loss of
genetic variability, vulnerability to
environmental perturbations due to
reduced range or reduced population
size, and vulnerability to demographic
stochasticity, NMFS believed that loss
of genetic variability was the most
important factor in considering a
minimum abundance subject to harvest.
NMEF'S further believed that harvest from
a population of less than 200 belugas
could represent an irreplaceable loss of
genetic diversity in the beluga
population. The Commission presented
compelling evidence that the minimum
abundance should be higher than 260
belugas. Accordingly, NMFS revised
this threshold abundance in its second
harvest plan proposal to 350 belugas.
Tyonek subsequently proposed a
threshold of 310 belugas as sufficient
protection for the population. Thus, the
contested issue was whether to use an
abundance estimate of 310 or 350 beluga
whales as the threshold below which no
harvest could be allowed. After
reviewing the evidence, Judge McKenna
ruled there was insufficient evidence to
support one of these alternatives over
the other. He ruled on this issue as a
matter of law, reasoning that Congress
enacted a moratorium on subsistence
harvest other than that conducted
through cooperative agreements with
NMFS when the population size was
about 367 belugas; furthermore, the

MMPA required that such taking would
not disadvantage the stock. Judge
McKenna reasoned that allowing a
harvest below the abundance level in
1999 (367 belugas), when Congress
enacted its moratorium on the
unrestricted harvest of Cook Inlet beluga
whales, was not the intent of Congress.
Considering that the Cook Inlet beluga
abundance estimates are not exact
population counts, he concluded that
NMFS proposed floor of 350 belugas
represented a reasonable reflection of
Congressional intent.

Immediate Recovery

Another issue was the recovery rate
allowed by the harvest. The
Commission argued that the MMPA
requires NMFS take immediate action to
replenish depleted marine mammal
stocks and that Congress’ use of the
word “immediate” indicated that
recovery should be achieved as quickly
as possible. The Commission noted the
parties’ agreed-upon principle that the
harvest plan provide “reasonable
certainty that the population will
recover, within an acceptable period of
time, to the point where it is no longer
considered to be depleted” and argued
that the terms ‘“‘reasonable certainty”’
and “acceptable period of time”” should
be quantified as 95 percent certainty
that the population recover in 100 years.
The Commission acknowledged use of
the 95/25 criterion (95 percent certainty
that harvest would delay recovery by no
more than 25 percent) as a performance
standard in NMFS’ second proposal, but
remained concerned that the proposal
would not be appropriately responsive
to situations where harvest levels need
to be reduced in response to the
population trend. NMFS argued that the
second proposal contained sufficient
safeguards that allow response to
population trends. Judge McKenna
considered the entire record and found
that NMFS’ second proposal was
supported by a preponderance of the
evidence. He noted that given the future
uncertainty of the population dynamics
of Cook Inlet beluga whales,
independent, intervening variables may
foreclose a population recovery within
100 years, an outcome that could
materialize even in the absence of a
harvest. He added that such variability
in potential for recovery could render
the proposed benchmarks of 95/25
criterion or 100 years as meaningless.
After considering the uncertainties
about the population’s recovery, Judge
McKenna noted that NMFS should view
“with a jaundiced eye” that 100 years is
an “acceptable period of time” for
recovery and that the adoption of a
mathematical formula such as the 95/25
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criterion should be a goal and not
mandatory. Accordingly, he
recommended that such criteria be
adopted as “‘goals” so that the decision-
maker could use his or her best
judgment in the future.

Adjusting Harvest for Low Population
Growth Rate

In its second proposal, NMFS
proposed that subsistence harvest be
reduced or eliminated under specific
criteria when the population growth rate
is negative or abnormally low. The first
of these criteria was that the harvest
should be stopped if the 5—year average
population abundance was below 350
whales. This criterion and findings
related to it are discussed above (see
Population Abundance Threshold). The
second and third criteria were (1) that
the harvest would be reduced if in 2020
there is more than a 20—percent
probability that the population growth
rate is less than 1 percent and (2) that
the harvest would be stopped if there
were more than a 20 percent probability
that the population growth rate was less
than 1 percent in 2035.

The Commission argued that these
criteria would respond too slowly to
situations where there is continued low
growth; however, NMFS noted that the
criteria in its second proposal were part
of a plan that strictly limited harvest for
low growth rate populations. The Cook
Inlet Treaty Tribes (CITT) proposed that
the minimum harvest should not be
below two whales in any year. Judge
McKenna rejected the proposal from
CITT because the overwhelming
evidence in the record did not support
such a proposal. Judge McKenna
considered the entire record and
supported NMFS’ proposed criteria.

Harvest with Small Population and
Intermediate Growth Rate

NMFS’ second proposal, which
incorporated most of Tyonek’s proposal,
allows the take of five whales over a 5—
year interval if the population were
growing at an intermediate rate and the
5—year abundance average was between
350 and 399 belugas. Tyonek’s proposal
argued for eight strikes over a 5—year
period with intermediate population
growth rates, suggesting that the smaller
allowable take in NMFS’ proposal
would not contribute meaningfully to
the population’s recovery. NMFS noted
that there was a significant likelihood
that a population with a 5—year average
abundance of 350-399 belugas with an
intermediate growth rate would actually
be growing at the low rate. Judge
McKenna recommended NMFS’
proposal because it was intended to
insure that the harvest would not

disadvantage the Cook Inlet beluga
population.

Unusual Mortality Events

Although the parties all agreed there
should be a mechanism to reduce the
harvest if there were an unusual
mortality event, such as a mass
stranding in which several whales died,
they did not agree on the details
governing such a reduction. Most beluga
mortalities not related to harvest are
reported due to the carcass stranding;
therefore, NMFS proposed to use
strandings for the basis for normal and
unusual mortalities. For any year,
NMEF'S proposed to estimate the actual
number of mortalities by expanding the
reported number of deaths by a factor of
two. An expected number of beluga
mortalities may be estimated as a
proportion of the population size, and
these mortality numbers, for ranges of
abundance, are listed under the heading
“Expected Mortality Limit” in the
Harvest Table. If the reported number of
deaths in a year exceeds the Expected
Mortality Limit, then the difference
(Estimated Excess Mortalities) is
subtracted from the current 5—year mean
abundance, and the harvest levels for
the remainder of the 5—year period are
recalculated.

Tyonek argued that the expansion
factor of two applied to the number of
reported deaths was conservative
because dead whales in some parts of
the inlet would not likely strand and be
reported before they drifted out to sea.
Tyonek also questioned whether the
same factor should be applied to
immature beluga mortalities as is
applied to adult whales.

Tyonek asserted that before whale
deaths were counted, NMFS should
consult with the Cook Inlet Marine
Mammal Council through a co-
management process to agree upon dead
beluga whales that are reported by
reliable sources but not confirmed by
NMFS. Tyonek also suggested that some
years may have higher than expected
mortalities and some years may have
lower than expected mortalities.
Therefore, excess mortality should be
estimated as a 5—year average rather
than as a single year’s calculation.

NMFS argued that (1) anecdotal
information indicates a substantial
fraction of dead beluga whales are
unreported, (2) few of the observed
mortalities are reported in winter, and
(3) there is not sufficient data available
to quantify the likelihood that a dead
beluga will strand and be reported;
therefore, an expansion factor of two is
reasonable. NMFS also argued that its
method for counting mortalities is not
necessarily biased by differing

probabilities of an animal stranding or
the stranding being reported. Although
most strandings are reported in
Turnagain Arm, it may be that more
deaths occur in or near Turnagain Arm
because whales spend much time there
when the waters and tides there are
most dangerous to whales. NMFS also
noted that its interim final harvest
regulations reduced harvest directly by
the number of excess mortalities,
whereas its second proposal applied
excess mortalities to the 5—year average
abundance and re-estimated harvest
levels.

The Commission was concerned that
the period since 1999 may have elevated
mortality rates, noting that the
population has not appeared to grow
despite the subsistence harvest
restrictions. Thus, mortality may have
been unusually high during this period
and inappropriate for use as the baseline
for normal mortality. The Commission
suggested that more research should be
conducted to validate the assumptions
underlying mortality estimates. NMFS
replied that the number of stranded
dead whales between 1998 and 2004
remained fairly constant, between 2.6
percent and 4.2 percent of the
abundance. This mortality level is
below expected mortality rates for most
marine mammal populations, therefore,
the reported mortality figures are likely
not high.

Judge McKenna noted that Tyonek’s
and the Commission’s concerns
amounted to a request for better science,
but better science is not currently
available. Furthermore, Tyonek and the
Commission both argued about potential
problems, which may or may not
materialize, but did not indicate there
was better evidence than that used by
NMFS. Accordingly, Judge McKenna
found that NMFS’ proposal was based
upon the best available information. He
concluded that it was up to NMFS
whether to conduct additional research
to validate assumptions in its proposal.

Funding for Future Surveys

NMEFS noted that annual surveys were
important for the harvest regime to
function well, but future surveys were
subject to annual appropriations and
could not be guaranteed. Tyonek argued
that NMFS should enter into
discussions with the Alaska Native
parties and the Commission to review
the need for changes to the harvest
limits, should the frequency of future
surveys decrease. The Commission also
raised concerns because reduced survey
effort may reduce the ability to detect a
population decline. NMFS argued that
their harvest plan allowed for
abundance surveys every other year, if



Federal Register/Vol. 73,

No. 200/ Wednesday, October 15, 2008/Rules and Regulations

60981

such a frequency could meet the
information requirements of the harvest
regime, and that there is no need to
open negotiations whenever annual
surveys do not occur.

Judge McKenna noted that the
circumstances that affect availability of
funds for future surveys are subject to
Congressional appropriations, and did
not recommend a position on the need
for an automatic review of the harvest
plan if surveys were less frequent.
Noting that all proposals are science-
based, he further recommended that it is
a matter for NMFS scientists to
determine whether population surveys
should be conducted annually or every
other year.

“On the Ground’” Abundance Estimates

Alaska Native hunters consistently
questioned the accuracy of NMFS’
population abundance estimates.
Tyonek requested that abundance
estimates, which are the basis for the
harvest limits, include an “on the
ground” count by hunters. Such counts
could validate abundance estimates for
some parts of Cook Inlet, and survey
methodology could be refined
accordingly. NMFS states that such “on
the ground” surveys were unreliable
compared to aerial surveys, which offer
a broader visual perspective and
provide more robust estimates.

Judge McKenna noted that MMPA
section 103(a) (16 U.S.C. 1373(a))
required regulations to be based upon
the best available scientific evidence
and that testimony during the hearing
noted that “on the ground” surveys
were not as reliable as aerial surveys.
He, therefore, found that it would not be
appropriate to incorporate a mechanism
into the regulation providing for “on the
ground” counting. He recommended
that such counts be incorporated into
co-management agreements.

The MMPA requires use of the best
available scientific evidence or
information in regulating the take of
marine mammals or in assessing the
status of marine mammal stocks. While
information on Cook Inlet belugas
obtained by hunting the whales may
provide additional insights into beluga
whale behavior and distribution where
relevant, it does not replace aerial
surveys as the best available scientific
information and will not be used to
validate survey results. However, such
information could be used to help
improve survey efforts and locations
and could be incorporated into co-
management agreements. Any changes
in survey design resulting from these
improvements should be made only
with due awareness to the consequence
that estimates obtained from such

modified surveys may not be
comparable to abundance estimates
obtained from earlier surveys.

Periodic Review of the Plan

Noting that the harvest plan contains
numerous assumptions and uncertainty
about the population, Tyonek argued
that the plan should be reviewed
through the co-management process
every ten years. Furthermore, either
party should be able to call for a review
before the ten year period if (1) new
information becomes available that may
affected the plan, (2) the harvest falls
below one whale per year, or (3) if the
harvest stagnates at low levels. NMFS
argued that a review every ten years
would be overly restrictive and time-
consuming, and that the plan was
intended to provide harvest levels until
the stock was recovered under the
MMPA.

Judge McKenna noted that the MMPA
requires that subsistence harvest
regulations be reviewed periodically.
After considering the arguments of both
parties, Judge McKenna found that there
is no legal requirement to review the
harvest plan every ten years, and NMFS
should be able to determine whether the
plan requires modification without a
formal review process. He added,
however, that if the harvest falls below
one whale per year, NMFS should
seriously consider listing the Cook Inlet
beluga whale population under the ESA.
NMEF'S has proposed to list this beluga
population under the ESA (72 FR 19854,
April 20, 2007) and is considering
public comment received on this
proposal.

Calculating Population Growth Rate

In his recommended decision, Judge
McKenna supported NMFS’ proposal
before the second hearing that the
population growth rate should be based
upon the probability distribution for the
population trend using data from 1994
until the date in which it was to be
updated. The Commission had
suggested that the population growth
rate be calculated over shorter time
periods that would more accurately
reflect the current status of the beluga
stock. In supporting this aspect of
NMFS proposal, Judge McKenna noted
that NMFS second proposal had not
been vetted through cross-examination,
and that any technical rationale for
using the full data set was not clear to
him. He recommended, therefore, that
NMFS give serious consideration to the
Commission’s suggestion to use a
shorter (e.g., 5—10—year) period to
calculate the population growth rate.

After receiving Judge McKenna'’s
recommended decision, NMFS

reconsidered calculating the population
growth rate and determined that the
long-term harvest limits would use data
available for the previous 10 years when
using the Harvest Table to set harvest
limits for each 5—year period in the
future. NMFS second harvest plan
established long-term harvest limits,
which were supported by Judge
McKenna’s recommended decision, and
would have included the population
trend from 1994 to 1998 when the
population was subjected to
unrestricted hunting. Accordingly, the
large decline in the population during
these years is not an accurate reflection
of population growth under the new
harvest regime. Furthermore, the use of
data from the previous 10 years would
be more responsive to the current and
future dynamics of the population and
is less likely to result in over- or under-
protection.

Technical Team Review of Proposed
Rule

The Commission argued that there
was insufficient time after receiving
NMFS’ second proposal to conduct
scientific review and advocated that
Judge McKenna focus on the principles
in the plan rather than the specific
numbers or charts proposed by NMFS.
The Commission also argued that the
Technical Team be given appropriate
guidance (criteria) concerning the
decision and given additional time to
assess whether the proposed harvest
regime meets those criteria. NMFS
opposed the request to reconvene the
Technical Team.

Judge McKenna rejected the
Commission’s recommendation to
refrain from using specific numbers or
charts in the harvest plan. He reiterated
that NMFS should view values for
underlying principles as goals rather
than hard-and-fast rules (see Immediate
Recovery). Such an approach would
permit NMFS maximum flexibility to
balance the recovery needs with the
needs of the subsistence hunters in
establishing the allowable harvests.
Although the Commission’s request to
reconvene the Technical Team would
result in a more complete record, the
parties all stipulated that the
recommended decision be issued
without further hearings. Accordingly,
he denied the Commission’s request to
reconvene the Technical Team.

Sex Composition of the Harvest

No proposals included regulations
addressing the sex composition of the
harvest, although the Commission and
NMFS advocated that hunters target
males because such an approach would
have less effect on the population’s
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reproductive potential. The Commission
requested that the final regulations
require NMFS to conduct additional
research needed to ascertain the impact
of a harvest targeted on males and that
the regulations include sufficient
flexibility for establishing additional
requirements in the future with respect
to sex and/or age composition of the
harvest. NMFS argued that such a
regulation is not appropriate and that
the sex and age composition issue
should be specified in required co-
management agreements.

Judge McKenna noted that the
scientific community does not know
how many males are needed in one
generation to genetically contribute to
the next generation, or what breeding or
social structure is required by Cook Inlet
beluga whales. He also noted that the
regulation is for long-term harvest limits
and that there is considerable
uncertainty about the benefits of adding
a provision that addresses sex
composition of the harvest. He
suggested that adding such a provision
to the harvest regulations would
increase the chances that the final
regulations would have to be modified
in the future, which, in turn, would
have the entire proceedings repeated.
Therefore, he found that any provisions
governing the sex composition of the
harvest should be left to the co-
management agreements. NMFS adopts
Judge McKenna’s ruling related to
inclusion of sex composition of the
harvest in co-management agreements
for the reasons he stated and because
targeting males in the hunt would
minimize the taking of reproductively
active females in the harvest.

Use of Stranded Whales

Some Alaska Natives requested
permission to harvest stranded whales
that are going to die anyway. Such
harvest would have certain benefits
without a cost to the population.
Tyonek, however, suggested that such
harvest may not be a viable option for
all beluga hunters, because weather and
inlet conditions could prevent members
from reaching Turnagain Arm, where
most strandings occur.

Judge McKenna noted that none of the
formal proposals to the hearing process
included a provision that allowed
strikes of stranded whales that are going
to die anyway; therefore, he
recommended that it was not advisable
to include such a provision in the
regulations. He also noted there were no
scientific criteria to distinguish between
whales that were likely to die and those
that were likely to survive a stranding.
Judge McKenna noted that the issue
raised several questions. Who

determines when a whale will not
survive? Will the whale count one
harvest “take” for the year? Who will
share in the harvest of stranded whales?
He noted that these questions are best
left to the co-management process, and
recommended that NMFS resolve this
issue within one year from the date of
issuance of the final rule.

NMEFS has observed belugas live-
strand on mudflats at low tide and swim
or float off at high tides, so there is no
documentation of accessible belugas
that are going to die anyway at a later
time. That being said, NMFS finds that
stranding response is governed under
the MMPA and that, pursuant to the
MMPA, NMFS issues letters of
authorization to qualified experts who,
among other things, judge whether a
stranded marine mammal is likely to
die. Therefore, if NMFS staff, after
consulting with a qualified expert
working under such a letter of
authorization who responded to a Cook
Inlet beluga stranding, determines that a
stranded Cook Inlet beluga whale is
likely to die and would be euthanized
for humane reasons, euthanasia may be
accomplished through a means that
would not prohibit consumption of
edible products from the whale.

Judging whether a beluga whale may
die as a result of stranding will be
subject to uncertainty. Because the
population is currently severely
depleted, and, as noted above (see
Harvest Subservient to Recovery), the
Alaska Native subsistence exemption
was ruled subservient to the MMPA'’s
recovery goal for depleted marine
mammal stocks, any determination that
a stranded beluga whale is likely to die
as a result of the stranding must be
supported by sufficient information so
that determination is reasonably certain.

The death of a marine mammal from
a stranding is unrelated to the
subsistence harvest. Therefore, NMFS
finds that taking such a whale should
not be counted as a “‘strike” under the
harvest limits in this final rule;
however, such a death should be added
to the stranding database and would,
therefore, be added to the unusual levels
of mortality (see Unusual Mortality
Events), and the harvest could be
adjusted if necessary.

A mechanism to share edible portions
of stranded beluga whales should be
included, as allocation of “strike” under
the harvest limits should be included, in
co-management agreements for each 5—
year period. NMFS expects that a
reasonable allocation of strikes or shares
of stranded whales among the Alaska
Native community within Cook Inlet is
best resolved through agreements among
the affected Alaska Natives.

Furthermore, members of the Alaska
Native community should base the use
of marine mammal products under this
harvest plan on historical and
traditional use of beluga whales.
Therefore, the ANOs involved in co-
management agreements under these
harvest regulations are expected to
resolve questions on allocation or
sharing before negotiating such
agreements for each 5—year period.

Ultimate Findings of Fact and
Conclusions of Law

Judge McKenna’s recommended
decision also contained ultimate
findings of fact and conclusions of law.
His ultimate rulings and findings, and
the reasons for them, are as follows:

(1) This is a formal rulemaking
proceeding commenced pursuant to the
authority contained in the MMPA (16
U.S.C. 1361 et. seq.) and the
Administrative Procedure Act (5 U.S.C.
556 and 557).

(2) NMFS’ second proposed rule is
hereby adopted based upon the
preponderance of the evidence
contained in this record.

(3) NMFS’ first proposed rule,
Tyonek’s first proposed rule, and
Tyonek’s second proposed rule (to the
extent not incorporated into NMFS’
second proposal) are hereby rejected.
NMEFS’ first proposal and Tyonek’s first
proposal are rejected because they were
superseded by new proposals. Tyonek’s
second proposal (to the extent not
incorporated into NMFS’ second
proposal) is hereby rejected based upon
the preponderance of the record
evidence.

(4) Tyonek’s objection to the
Commission’s standing to participate in
this formal rulemaking is untimely and
therefore rejected.

(5) NMFS’ second proposed rule is
supported by the preponderance of the
evidence and based on the best
scientific evidence available.

(6) Tyonek’s second proposed rule (to
the extent not incorporated into NMFS’
second proposal) is not supported by
the preponderance of the evidence
because it does not insure that the
harvest will not disadvantage the Cook
Inlet beluga whale population.

Judge McKenna adopted NMFS’
second proposal to the hearing process
in its entirety. After receiving his
recommended decision, NMFS has
received and considered new
information since the hearing and based
on this information, that proposal is
modified in the following respects:

First, NMFS modified its second
proposal related to the calculation of the
population growth. Judge McKenna
recommended, based upon NMFS’



Federal Register/Vol. 73,

No. 200/ Wednesday, October 15, 2008/Rules and Regulations

60983

proposal at the hearing, to estimate
population growth rate from the entire
series of abundance estimates, dating
back to 1994. NMFS has modified this
recommendation to use only the most
recent 10 years of abundance estimates
for calculating population growth rate.
The three reasons for this modification
are as follows (also see Calculating the
Population Growth Rate for additional
discussion of Judge McKenna’s
recommendation and NMFS’ decision):

(1) Judge McKenna noted in his
recommended decision that NMFS
consider using the Commission’s
suggestion for a shorter time to calculate
population growth rate;

(2) The shorter period would result in
a more accurate assessment of current
rate of population growth under a
regulated harvest because it eliminates a
period (1994-1998) of unregulated
harvest; and

(3) The shorter period would be more
responsive to the current and future
dynamics of the population.

NMFS’ second modification to the
recommended decision is to implement
the Harvest Table immediately rather
than in 2010. Judge McKenna’s
recommended decision included, based
upon NMFS second proposal, that use
of the Harvest Table begin in 2010,
allowing a limited harvest of three
beluga whales in the 2—year period,
2008 and 2009. NMFS has determined
that implementing use of the Harvest
Table immediately (starting in 2008) is
less likely to disadvantage the
population of Cook Inlet beluga whales.
At the time of the 2004 hearing on this
rule, the population 5—year average
abundance exceeded 350 whales
although it was suspected, but not
confirmed, that the population was
continuing to decline even with a
limited harvest. Abundance estimates
from 2004 and 2005 confirmed that the
population was in decline, and the 5—
year average abundance was below 350
belugas (the threshold abundance level
below which harvest would not be
allowed). The 2006 and 2007 abundance
estimates were higher than the 2005
estimate, and the declining trend of the
population after harvest restrictions
were enacted was no longer statistically
significantly different from zero.
However, the 5—year average abundance
(2003-2007) was below 350 whales, and
there was no evidence that the
population has increased since 1999
when the harvest was first restricted. In
his recommended decision, Judge
McKenna noted that Congress felt a
moratorium on harvest was necessary in
1999 when the abundance was about
350 beluga whales, and he ruled, as a
matter of law, that 350 belugas was an

appropriate threshold below which a
harvest was not allowed. Based on these
considerations, NMFS implements the
Harvest Table immediately, rather than
in 2010. Because the 5—year average
abundance is below 350 whales, the
allowable harvest during the next 5—
year period, 2008-2012, is zero.

Final Rule

This final rule establishes long-term
limits to the annual number of Cook
Inlet beluga whales that can be taken by
Alaska Natives for subsistence and
handicraft purposes. The rule completes
a provision for such long-term limits
that was not finalized when regulations
governing the taking of Cook Inlet
beluga whales were issued in 2004 (69
FR 17973, April 6, 2004). This final rule
establishes only long-term limits and
does not modify any other aspect of the
2004 rule (i.e., requirement for co-
management agreements, prohibition on
sale of Cook Inlet beluga parts, seasonal
restriction on taking Cook Inlet beluga
whales, and prohibition on taking calves
or adults accompanied by calves).

This final rule does not include
provisions related to strike allocation for
two reasons. First, the purpose of the
rule is to establish long-term harvest
limits for Cook Inlet beluga whales.
Second, the allocation of limited strikes
should be an issue determined among
the affected ANOs and Alaska Natives.
Accordingly, the regulations require
allocation issues be addressed in the co-
management agreements signed by
NMFS and appropriate ANOs, to allow
the taking of Cook Inlet beluga whales
pursuant to the pertinent provisions of
Public Law 106-55 and implementing
regulations (50 CFR 216.23(f)(1)).

The harvest limits in this final rule
are established for 5—year periods and
are displayed in a Harvest Table that
was drafted by NMFS and subjected to
judicial review through an
administrative hearing. The use of 5—
year intervals was agreed upon by the
parties in the hearing process and was,
thus, not among the contested issues.
The key requirements for selecting the
harvest levels for each 5—year period are
(1) the prior 5—year average abundance
estimates of Cook Inlet beluga whales,
(2) the prior 10—year growth rate, and (3)
the total Unusual Mortality Events for
Cook Inlet belugas, from sources other
than subsistence harvest.

The current 5—year population
average is the abundance calculated
using peer-reviewed methods, from
surveys conducted by, or under the
direction of, NMFS scientists, from the
five years prior to the start of a 5—year
interval. Although NMFS anticipates
annual surveys (therefore, five

abundance estimates to be used to
calculate of current 5—year population
average), future effort depends upon
funding appropriations for each year,
and availability of future appropriations
is not certain. Such surveys are a high
priority for NMFS particularly while the
population is below 500 whales; is
growing slowly, if at all; and is
proposed to be listed as an endangered
species under the ESA. The use of a 5—
year average abundance was not among
the contested issues during the hearing
process.

The population growth rate is
estimated using information obtained in
the 10 years prior to each 5—year
interval. As noted above (see Decision of
the Assistant Administrator), the use of
abundance estimates from the most
current 10—year period was among the
contested issues during the hearing
process. This estimate of the population
growth rate is a modification of Judge
McKenna’s recommended decision,
which was, in turn, based upon NMFS’
proposal to the administrative hearing.
However, in his recommended decision,
Judge McKenna encouraged NMFS to
consider the use of a short period (e.g.,
5-10 years) so that the estimate of
population growth is most recent.

NMFS scientists will recommend the
use of a low, intermediate, or high
population growth rate to be used in the
model. This recommendation will be
based upon criteria included in the final
rule that were designed to ensure, with
reasonable certainty, that any allowed
harvest mortality not prevent the beluga
population from recovering to its OSP
within an acceptable period.
“Reasonable certainty”” and “acceptable
period” were interpreted as having a
goal (but not a hard-and-fast
requirement) of being 95 percent
confident the harvest would delay the
Cook Inlet beluga recovery, to its OSP,
by no more than 25 percent of the time
the population would recover in the
absence of a harvest. These assurances
are consistent with the MMPA'’s goal of
immediate recovery for depleted marine
mammal stocks, yet allow a small, but
important, harvest by Alaska Natives for
subsistence or handicraft purposes as a
part of their culture.

The relative importance of recovery
versus the subsistence use of Cook Inlet
belugas was among the contested issues
at the administrative hearing, and Judge
McKenna ruled that subsistence use was
subservient to recovery of the depleted
stock under the MMPA.

After calculating the 5—year average
abundance and determining whether the
current population growth rate was low,
intermediate, or high, the number of
strikes will be determined from the
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Harvest Table included in the harvest
regulations, which is in the appropriate
row for the 5—year population average
and under the appropriate column for
the population growth rate. If beluga
mortality levels are below the Expected
Mortality Limit, during the 5—year
interval, the strike limit will remain
fixed for the duration of the 5—year
interval. If, however, mortality exceeds
the Expected Mortality Limit during the
5—year interval, the strike level may be
reduced to account for the smaller
beluga population. Although all parties
in the hearing process agreed that an
adjustment for unusual mortality levels
was necessary, the details for computing
the necessary adjustment were
contested.

The adjustment for Unusual Mortality
Levels is calculated using an estimate of
annual mortality for Cook Inlet beluga
whales (other than subsistence harvest),
the 5—year-average abundance estimate,
and an expected level of mortality for a
population with life history traits such
as those for beluga whales. For the
annual mortality estimate, NMFS
multiplies the reported number of
stranded, dead Cook Inlet beluga whales
reported in a year by a factor of two.
NMFS determined that correction factor
on the reported number of beluga deaths
was warranted, because a certain, but
unknown, portion of beluga whales that
die during a year do not strand or such
strandings are not reported.

The estimated number of deaths is
compared to an expected mortality level
for a population at the 5—year average
population for the beluga whale
population during that 5—year interval.
The expected mortality level is 6
percent of the lower limit of the
abundance range in each row in the
Harvest Table; animal populations with
life history traits like beluga whales may
be expected to lose up to 6 percent of
the population due to ‘natural’ mortality
on an annual basis.

Excess mortalities are calculated as
the difference between the estimated
number of deaths in a year and the
expected mortality level. If excess
mortalities occur in any year during a 5—
year interval, the number of excess
mortalities will be subtracted from the
5—year-mean average abundance. If such
a subtraction reduces the 5—year-average
abundance to a lower range in the
Harvest Table, the 5—year strike limit
will be reduced accordingly for the
remainder of that 5—year interval. For
the next 5—year interval, the abundance
estimates for that year (or years) in
which excess mortalities occur will be
reduced by the number of excess
mortalities in that year. The reduced
abundance estimate would be averaged

in the 5—year average abundance
estimate for the upcoming 5—year
interval. Although parties in the
administrative hearing process
contested the details of this adjustment,
Judge McKenna found that this method,
which was included in NMFS’ second
proposal, was supported by the
preponderance of evidence on the
record.

This final rule for establishing 5—year
harvest limits for Cook Inlet beluga
whales was prepared in accordance
with provisions of the MMPA sections
101(b) and 103. Judge McKenna found,
and NMFS concurred with his finding,
that taking Cook Inlet beluga whales
under these limits by Alaska Natives for
subsistence purposes would not
disadvantage the Cook Inlet beluga
stock. Such limited taking would allow
Alaska Natives to continue taking Cook
Inlet beluga whales for subsistence
purposes and would provide reasonable
certainty that such taking would mean
an acceptable delay in the recovery of
the stock to its OSP.

Classification

National Environmental Policy Act

On June 20, 2008, NMFS released a
Final SEIS that analyzed a range of
alternatives to manage a subsistence
harvest and promote the whale’s
recovery. NMFS’ primary management
action is to establish an upper limit on
the number of Cook Inlet beluga whales
that can be taken by Alaska Natives for
subsistence and handicraft purposes.
The harvest alternatives and their
environmental impacts were evaluated
in the SEIS through a model that
examined the length of time it would
take for the stock to recover under
different harvest alternatives. The
preferred alternative provided for the
cultural needs of Alaska Natives by
allowing a harvest when the population
has a 5—year abundance average above
350 belugas. The harvest level is based
on the 5—year abundance average and 10
year trend analysis, with an increase in
the harvest as the population increases
and a decrease in the harvest when the
population decreases; and no harvest
below a 5—year average of 350 belugas.
The Final SEIS also presented an
assessment on the impacts of other
anthropogenic activities that might
impact Cook Inlet beluga whales or their
habitat. This assessment included a
discussion of the cumulative impacts
and evaluated the measures needed for
the protection and conservation of
important Cook Inlet beluga whale
habitats.

A total of 60 submissions were
received from 63 people on the Draft

SEIS, including 40 submitted by
residents from the Native Village of
Tyonek as a form letter. Three people
submitted one letter jointly. Most
commenters (78 percent) indicated
support for Alternative 2, Option B, the
preferred alternative. Six people (11
percent) preferred no harvest. No
comments were received on Alternative
2A, which followed Judge McKenna’s
decision, or on Alternative 3, the
Progressive Harvest alternative.

Paperwork Reduction Act

This final rule does not contain a
collection-of-information requirement
for purposes of the Paperwork
Reduction Act of 1980.

Endangered Species Act (ESA)

This final rule does not affect species
listed under the ESA and whose
distribution primarily includes the
lower part of Cook Inlet, where the
subsistence harvest for belugas no
longer occurs. These species include
humpback and fin whales, the western
Distinct Population Segment of Steller
sea lions, the southwest Alaska Distinct
Population Segment of northern sea
otters, and Steller’s eider. Therefore,
this final rulemaking does not impact
any ESA listed species, or their critical
habitat. NMFS determined that this final
rule provides reasonable assurance that
the harvest would not cause a
significant delay in recovery of the Cook
Inlet beluga population. Accordingly,
the harvest limits in this rule would not
jeopardize the continued existence of
Cook Inlet beluga whales, and a
conference pursuant to ESA section
7(a)(4) was not conducted.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been determined to
be not significant for purposes of
Executive Order 12866. The Chief
Counsel for Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
final action would not have a significant
economic impact on a substantial
number of small entities. The factual
basis for the certification was published
in the proposed rule, final interim rule,
and NEPA documents. No comments
were received regarding the economic
impact of this final rule. A final
regulatory flexibility analysis is not
required, and none was prepared.
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Executive Order 12898 - Federal Actions
to Address Environmental Justice in
Minority Populations and Low-Income
Populations, Section 4-4, Subsistence
Consumption of Fish and Wildlife

Section 4—4, Executive Order 12898,
requires Federal agencies to protect
populations who consume fish and
wildlife as part of their subsistence
lifestyle, and to communicate to the
public the potential health risks [from
contaminants] involved as a result of
eating fish and wildlife. NMFS has
monitored and evaluated contaminant
loads in Cook Inlet and eastern Chukchi
Sea beluga populations in Alaska for
more than a decade and has published
this information and provided this
information to the Alaska Department of
Health and Social Service, and to Alaska
Native communities, as this information
becomes available.

Consultation with State and Local
Government Agencies

In keeping with the intent of
Executive Order 13132 to provide
continuing and meaningful dialogue on
issues of mutual state and Federal
interest, NMFS has conferred with state
and local government agencies in the
course of assessing the status of Cook
Inlet beluga whales. State and local
governments support the conservation
of this beluga stock. NMFS has
convened scientific workshops and
public meetings, available to all the
public, and has routinely exchanged
information on the status of these
whales with state and local agencies,
and Tribal Governments.

Executive Order 13175-Consultation
and Coordination with Indian Tribal
Governments and Corporations

This final rule is consistent with
policies and guidance established in
Executive Order 13175 of November 6,
2000 (25 U.S.C. 450 note) and the
Executive Memorandum of April 29,
1994, (25 U.S.C. note), and the
American Indian and Alaska Native
Policy of the United States Department
of Commerce (March 30, 1995) outline
the responsibilities of the National
Marine Fisheries Service in matters
affecting tribal interests. Section 161 of
Public Law 108-199 (188 Stat. 452), as
amended by section 518 of Public Law
108—447 (118 Stat. 3287), extends
consultation requirements of E.O. 13175
to Alaska Native corporations.
Consistent with this Executive Order
and the Presidential Memorandum,
NMFS has taken several steps to consult
and inform affected tribal governments

and corporations and to solicit their
input during development of this rule,
including the development of co-
management agreements with Cook Inlet
Marine Mammal Council. The final rule
does not impose substantial direct
compliance costs on the communities of
Indian tribal governments or
corporations.

List of Subjects in 50 CFR Part 216

Administrative practice and
procedures, Exports, Imports, Marine
mammals, Transportation.

Dated: October 8, 2008.
John Oliver,
Deputy Assistant Administrator for

Operations, National Marine Fisheries
Service.

m For the reasons identified in the
preamble, 50 CFR Part 216 is amended
as follows:

PART 216-REGULATIONS
GOVERNING THE TAKING AND
IMPORTING OF MARINE MAMMALS

m 1. The authority citation for part 216
continues to read as follows:

Authority: 16 U.S.C. 1361, et seq., unless
otherwise noted.
m 2.In § 216.23, paragraph (f)(2)(v) is
revised to read as follows:

§216.23 Native exceptions.

* * * * *

(f] * % %

(2) * K *

(v) Taking during 2008 and
subsequent years. (A) Co-management
agreements pursuant to paragraph (f)(1)
of this section may be established for 5—
year intervals beginning in 2008.
Agreements must include specific
provisions regarding the number and
allocation of strikes, hunting practices
to promote consistency with limitations
in paragraph (f)(2)(ii) of this section, and
to improve efficiency of the harvest,
mitigating measures, and enforcement.
Agreements may include provisions
regarding the sex composition of the
beluga harvest.

(B) Strike/harvest levels for each 5—
year planning interval beginning in
2008 will be determined by the recovery
of this stock as measured by the average
abundance in the prior 5—year interval
and the best estimate of the population
growth rate using information obtained
in the 10 years prior to each 5—year
interval. Criteria for categorizing growth
rates are presented below as an
algorithm using the estimated
abundance, the distribution statistics for
growth rates, and the date. Harvest

levels are subject to the Expected
Mortality Limit. The established strike
levels are presented in the Harvest Table
and the following algorithm will be
used to determine harvest levels for
each 5—year period beginning in 2008.

(1) NMFS will calculate the average
stock abundance over the previous 5—
year period.

(2) NMFS will calculate a population
growth rates from abundance estimates
for the most recent 10—year period prior
to the next 5—year period.

(3) Using the abundance and growth
information obtained in accordance
with paragraphs (f)(2)(v)(B)(1) and
D (2)(v)(B)(2), NMFS will calculate the
probabilities that the growth rate within
the population would be less than 1
percent, less than 2 percent, or greater
than 3 percent. NMFS will then use
paragraphs (f)(2)(v)(B)(3(i)) and
D (2)(v)(B)(3)(vi) of this section to select
the proper cell from the Harvest Table
to determine the harvest levels for the
next 5—year interval.

(1) Is the average stock abundance
over the previous 5—year period less
than 350 beluga whales? If yes, the
Harvest Table provides that the harvest
is zero during the next 5—year period. If
no, go to (f)(2)(v)(B)(3)(ii) of this section.

(7i) Is the current year 2035 or later
and is there more than a 20 percent
probability the growth rate is less than
1 percent? If yes, the harvest is zero
during the next 5—year period. If no, go
to paragraph (f)(2)(v)(B)(3)(iii) of this
section.

(7ii) Is the current year between 2020
and 2034 and there is more than a 20
percent probability the growth rate is
less than 1 percent? If yes, the harvest
is three whales during the next 5—year
period. If no, go to paragraph
H(2)(v)(B)(3)(iv) of this section.

(iv) Is the current year 2015 or later
and is there more than a 25 percent
probability the growth rate is less than
2 percent? If yes, go to the harvest table
using the “Low” growth rate column. If
no, go to paragraph (£)(2)(v)(B)(3)(vi)) of
this section.

(v) Is the current year prior to 2015
and is there more than a 75 percent
probability the growth rate is less than
2 percent? If yes, go to the harvest table
using the “Low” growth rate column. If
no, go to paragraph (£)(2)(v)(B)(3)(vi) of
this section.

(vi) Is there more than a 25—percent
probability the growth rate is more than
3 percent? If yes, go to the harvest table
using the “High”” growth rate column. If
no, go to the harvest table using the
“Intermediate” growth rate column.
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HARVEST TABLE

« o Expected
. TR Intermediate “ .
5—year population averages High” growth rate growth rate Low” growth rate Mﬁirrt'r?iltny
Less than 350 .......ccccovviviiiiniiinnieeeen, 0 0 0 -
350-399 .... 8 strikes in 5 years | 5 strikes in 5 years | 5 strikes in 5 years 21
400-449 .... 9 strikes in 5 years | 8 strikes in 5 years | 5 strikes in 5 years 24
450-499 .... 10 strikes in 5 years | 8 strikes in 5 years | 5 strikes in 5 years 27
500-524 .....ociiiie 14 strikes in 5 years | 9 strikes in 5 years | 5 strikes in 5 years 30
525-549 ...ooiiiii 16 strikes in 5 years 10 strikes in 5 | 5 strikes in 5 years 32
years
B50-574 ..o 20 strikes in 5 years 15 strikes in 5 | 5 strikes in 5 years 33
years
575-599 ..., 22 strikes in 5 years 16 strikes in 5 | 5 strikes in 5 years 35
years
B600-624 ..o 24 strikes in 5 years 17 strikes in 5 | 6 strikes in 5 years 36
years
B25-649 ..o 26 strikes in 5 years 18 strikes in 5 | 6 strikes in 5 years 38
years
650699 .....ooiii 28 strikes in 5 years 19 strikes in 5 | 7 strikes in 5 years 39
years
700779 .o 32 strikes in 5 years 20 strikes in 5 | 7 strikes in 5 years 42
years
T80 + et Consult with co-managers to expand harvest
levels while allowing for the population to
grow

(C) At the beginning of each 5—year
period, an Expected Mortality Limit is
determined from the Harvest Table
using the 5—year average abundance.
During the course of each calendar year,
the number of beach casts carcasses and
carcasses found floating either reported
to NMFS or observed by NMFS
personnel will be the number of
mortalities for that year. If at the end of
each calendar year this number exceeds
the Expected Mortality Limit, then an
unusual mortality event has occurred.
The Estimated Excess Mortalities will be
calculated as twice the number of
reported dead whales above the
Expected Mortality Limit. The harvest
will then be adjusted as follows:

(1) The harvest level for the remaining
years of the current 5—year period will
be recalculated by reducing the 5—year
average abundance from the previous 5—
year period by the Estimated Excess
Mortalities. The revised abundance
estimate would then be used in the
harvest table for the remaining years
and the harvest adjusted accordingly.

(2) For the subsequent 5—year period,
for the purpose of calculating the 5—year
average, the Estimated Excess
Mortalities would be subtracted from
the abundance estimates of the year of
the excess mortality event so that the
average would reflect the loss to the

population. This average would then be

used in the table to set the harvest level.

[FR Doc. E8—24511 Filed 10-14—08; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 071212833-8179-02]
RIN 0648—-XK90

Fisheries of the Northeastern United
States; Atlantic Bluefish Fishery;
Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason quota
transfer.

SUMMARY: NMFS announces that the
State of Florida is transferring
commercial bluefish quota to the State
of New York from its 2008 quota. By
this action, NMFS adjusts the quotas
and announces the revised commercial
quota for each state involved.

DATES: Effective Ocotber 9, 2008
through December 31, 2008.

FOR FURTHER INFORMATION CONTACT:

Emily Bryant, Fishery Management

Specialist, (978) 281-9244, fax (978)
281-9135.

SUPPLEMENTARY INFORMATION:
Regulations governing the Atlantic
bluefish fishery are found at 50 CFR part
648. The regulations require annual
specification of a commercial quota that
is apportioned among the coastal states
from Florida through Maine. The
process to set the annual commercial
quota and the percent allocated to each
state is described in § 648.160.

Two or more states, under mutual
agreement and with the concurrence of
the Administrator, Northeast Region,
NMFS (Regional Administrator), can
transfer or combine bluefish commercial
quota under § 648.160(f). The Regional
Administrator is required to consider
the criteria set forth in § 648.160(f)(1) in
the evaluation of requests for quota
transfers or combinations.

Florida has agreed to transfer 100,000
1b (45,359 kg) of its 2008 commercial
quota to New York. The Regional
Administrator has determined that the
criteria set forth in §648.160(f)(1) have
been met. The revised bluefish quotas
for calendar year 2008 are: New York,
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947,057 1b (429,578 kg); and Florida,
673,748 1b (305,607 kg].

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 8, 2008.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E8—24415 Filed 10-9-08; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 080225278-81191-02]
RIN 0648—AS96

Fisheries Off West Coast States; West
Coast Salmon Fisheries; Amendment
14; Essential Fish Habitat Descriptions
for Pacific Salmon

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement Essential Fish Habitat (EFH)
identifications and descriptions for
Pacific salmon included in Amendment
14 to the Pacific Salmon Fishery
Management Plan (Salmon FMP). This
final rule codifies the EFH
identifications and descriptions for
freshwater and marine habitats of
Pacific salmon managed under the
Salmon FMP, including Chinook, coho,
and pink salmon. This action is
necessary to comply with an order
issued by the U.S. District Court for the
District of Idaho which directed NMFS
to codify the EFH identifications and
descriptions contained in Amendment
14 to the Salmon FMP.

DATES: Effective November 14, 2008.

ADDRESSES: Copies of the Record of
Decision, the Final Supplemental
Environmental Impact Statement, and
Amendment 14 to the Salmon FMP are
available at www.nwr.noaa.gov or from
D. Robert Lohn, Administrator,
Northwest Region, NMFS, 7600 Sand
Point Way NE, Seattle, WA 98115-0070,
phone: 206—-526—6150.

FOR FURTHER INFORMATION CONTACT:
Steve Copps (Northwest Region, NMFS),
206-526—6140; fax: 206—526—6736.

SUPPLEMENTARY INFORMATION:

The Magnuson—Stevens Fishery
Conservation and Management Act
(Magnuson—Stevens Act) authorizes the
Secretary of Commerce (Secretary) to
regulate domestic fisheries within the
200-mile U.S. Exclusive Economic Zone
(EEZ) (16 U.S.C. 1811, 1853).
Conservation and management of fish
stocks is accomplished through Fishery
Management Plans (FMPs). Eight
regional fishery management councils
develop FMPs and amendments to those
plans for fisheries within their
jurisdiction (16 U.S.C. 1853). To be
effective, FMPs and FMP amendments
developed by the councils must be
approved by the Secretary and then
implemented through regulation (16
U.S.C. 1854). More information on the
FMP process can be found at 16 U.S.C.
1851-1854.

Essential Fish Habitat

The Magnuson—Stevens Act,
originally enacted in 1976, has been
amended several times. In 1996, the
Sustainable Fisheries Act (SFA)
amended the Magnuson—Stevens Act
adding provisions intended to end
overfishing and rebuild overfished
fisheries, reduce bycatch, and assess
and minimize the impacts of
management measures on fishing
communities. Congress articulated in its
findings that one of the greatest long—
term threats to the viability of
commercial and recreational fisheries is
the continuing loss of marine, estuarine,
and other aquatic habitats. Habitat
considerations should receive increased
attention for the conservation and
management of fishery resources of the
United States (16 U.S.C. 1801(a)(9)). In
making such findings, Congress
declared one of the purposes of the
Magnuson—Stevens Act to be the
promotion of “the protection of [EFH] in
the review of projects conducted under
Federal permits, licenses, or other
authorities that affect or have the
potential to affect such habitat” (16
U.S.C. 1801(b)(7)). To ensure habitat
considerations receive increased
attention for the conservation and
management of fishery resources, the
amended Magnuson—Stevens Act
required each existing, and any new,
FMP to: describe and identify essential
fish habitat for the fishery based on the
guidelines established by the Secretary
under section 1855(b)(1)(A) of this title;
minimize to the extent practicable
adverse effects on such habitat caused
by fishing; and, identify other actions to
encourage the conservation and
enhancement of such habitat (16 U.S.C.
1853(a)(7)). “EFH” is defined in the
Magnuson—Stevens Act as ‘‘those waters

and substrate necessary to fish for
spawning, breeding, feeding, or growth
to maturity” (16 U.S.C. 1802(10)).

The EFH regulations (50 CFR 600.815)
establish additional guidance to the
councils on how to identify and
describe EFH. The regulations indicate
that councils should obtain information
to describe and identify EFH from the
best available sources, including peer
reviewed literature, unpublished
scientific reports, data files of
government resource agencies, fisheries
landing reports, and other sources of
information.

The regulations identify four
classification levels to organize
available information relevant to EFH
identifications and descriptions. Level 1
information is limited to species
distributional data; level 2 information
includes habitat-related densities; level
3 includes growth, reproduction or
survival rates within habitats; and level
4 consists of production rates by habitat.
Councils are encouraged to identify and
describe EFH based on the highest level
of detail (i.e., level 4). The EFH
regulations (50 CFR 600.815, subpart J)
provide a complete description of each
of these levels as well as guidance on
how the councils should analyze the
available information.

To establish EFH, the regulations
advise the councils to interpret the
available information in a “risk—averse
fashion to ensure adequate areas are
identified as EFH for managed species”
(50 CFR 600.815(a)(1)(iv)(A)). For
Pacific salmon, the Pacific Fishery
Management Council (Pacific Council)
obtained information at all four levels
for certain freshwater areas, and the first
three levels of information for the
estuaries; only the first level of
information was available for marine
areas.

Amendment 14 to the Pacific Salmon
Fishery Management Plan

The Secretary approved the Salmon
FMP under the Magnuson—Stevens Act,
(16 U.S.C. 1801 et seq.), in 1978. The
Pacific Council has amended the
Salmon FMP 14 times since 1978. The
Pacific Council identified and described
EFH for Pacific Salmon in Amendment
14 to the Salmon FMP and submitted it
on June 12, 2000 for Secretarial review.
Following a public comment period, the
Secretary approved Amendment 14 on
September 27, 2000. NMFS codified
some, but not all, components of
Amendment 14. The Pacific Salmon
EFH descriptions and identifications,
however, were not codified.

In September of 2003, the U.S. District
Court for the District of Idaho (Court)
(Case No. CV02—-C-EJL) held that the
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EFH identifications and descriptions for
Pacific salmon included in Amendment
14 constitute a substantive rule under
the Administrative Procedure Act
(APA), 5 U.S.C. 553 et seq. The Court
remanded Amendment 14’s EFH Pacific
Salmon designations to NMFS and
ordered that it undertake notice and
comment rulemaking to codify the EFH
identifications and descriptions. To
comply with the Court’s order, NMFS
published a proposed rule to codify EFH
for Pacific salmon on April 20, 2007 (72
FR 19862). Public comments for this
action were received through July 19,
2007.

This final rule codifies the EFH
identifications and descriptions for
freshwater and marine habitats of
Pacific salmon managed under the
Salmon FMP for Chinook
(Oncorhynchus tshawytscha), coho (O.
kisutch), and Puget Sound pink (O.
gorbuscha) salmon in Washington,
Oregon, Idaho and California.

Changes from the Proposed Rule

NMFS made minor, non-substantive
changes to the proposed rule to improve
the clarity and accuracy of the
regulations. Such changes include
corrections to United States Geological
Survey Hydrological Unit Codes
identified in the regulations, deletion of
confusing and unnecessary language
regarding the extent of the U.S.
Exclusive Economic Zone, as well as
revisions to correct grammatical and
spelling errors.

Comments and Responses

NMEF'S received one comment on the
proposed rule.

Comment: The U.S. Department of
Interior commented that the following
three Bureau of Reclamation dams
should be included in table 1 of the
proposed regulations as impassable
man-made barriers and thereby
function as the upstream extent of EFH:
Bumping Lake Dam on the Bumping
River (HUC 17090002); McKay Dam on
McKay Creek in the Umatilla River
basin (HUC 17070103); and Emigrant
Dam on Emigrant Creek in the Middle
Rogue River basin (HUC 17100308).

In addition, the U.S. Department of
Interior noted that the proposed rule
would identify EFH for coho salmon in
the Lower Deschutes River (HUC
17070306) and commented that based
on NOAA Technical Memorandum
NMFS-NWRSC-66 entitled “Updated
Status of Federally Listed ESUs of West
Coast Salmon and Steelhead,” coho
salmon did not historically, and do not
presently, occur in the Deschutes River
Basin.

Response: NMFS acknowledges DOI’s
comments. NMFS will provide DOI's
comments to the Pacific Council for its
consideration in the full EFH review
required under 50 CFR 600.815(a)(10).
During this review, the Council and
NMFS will consider what changes to
make to EFH in the FMP and will
initiate the appropriate plan amendment
process. Until this process is complete,
NMFS will consider the information
provided by DOI in any EFH
consultations that may become
necessary.

Classification

The NMFS Northwest Region
completed an ESA section 7
consultation on November 18, 1999, on
the effects of Amendment 14 on listed
salmon evolutionarily significant units.
Amendment 14 does not by itself
authorize any fishing or other activity
that would result in adverse effects to
listed fish or designated critical habitat.
Based on this and other considerations,
NMEFS concluded that Amendment 14
and its implementing regulations are not
likely to adversely affect listed salmon
or their critical habitat. This rule is
consistent with the determination in
Amendment 14 that the action does not
jeopardize the continued existence of
ESA listed salmon.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Counsel for Regulations of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification or the economic
impacts of the rule. As a result, a
regulatory flexibility analysis was not
required and none was prepared.

List of Subjects in 50 CFR Part 660

Administrative practice and
procedure, Fisheries, Fishing, Reporting
and recordkeeping requirements.

Dated: October 8, 2008.

John Oliver
Deputy Assistant Administrator for

Operations, National Marine Fisheries
Service.

m For the reasons set out in the
preamble, NMFS is amending 50 CFR
part 660 as follows:

Part 660—FISHERIES OFF WEST
COAST STATES

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. Section 660.412 is added under
subpart H to read as follows:

§660.412 EFH identifications and
descriptions for Pacific salmon.

Pacific salmon essential fish habitat
(EFH) includes all those water bodies
occupied or historically accessible in
Washington, Oregon, Idaho, and
California in hydrologic units identified
in Table 1 of this subpart H. Exceptions
include cases in which man-made
barriers (dams) identified in Table 1 of
this subpart H represent the upstream
extent of Pacific salmon access. EFH
also includes the marine and estuarine
areas shoreward of state boundaries and
the Exclusive Economic Zone (EEZ) off
the coasts of California, Oregon, and
Washington State. To clearly identify
watersheds that contain EFH, NMFS
uses fourth field hydrologic unit codes
(HUGCs) developed by the U.S.
Geological Survey (USGS) (defined in
the Department of the Interior, USGS
publication; Hydrologic Unit Maps,
Water Supply Paper 2294, 1987). The
geographic extent of HUCs range from
first field (largest geographic extent) to
sixth field (smallest geographic extent).
Fourth field HUCs divide the landscape
into distinct geographic areas that are
identified by eight numbers unique to
that hydrologic unit.

(a) Chinook salmon (Oncorhynchus
tshawytscha) EFH includes all streams,
estuaries, marine waters, and other
water bodies occupied or historically
accessible to Chinook salmon in
Washington, Oregon, Idaho, and
California, in hydrologic units identified
in Table 1 of this subpart H. Exceptions
include cases in which man-made
barriers (dams) identified in Table 1 of
this subpart H represent the upstream
extent of Pacific salmon access. EFH
also includes the marine and estuarine
areas shoreward of state boundaries and
the EEZ off the coasts of Washington,
Oregon, and California north or Point
Conception.

(b) Coho salmon (Oncorhynchus
kisutch) EFH includes all streams,
estuaries, marine waters, and other
water bodies occupied or historically
accessible to coho in Washington,
Oregon, Idaho, and California, in
hydrologic units identified in Table 1 of
this subpart H. Exceptions include cases
in which man-made barriers (dams)
identified in Table 1 of this subpart H
represent the upstream extent of Pacific
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salmon access. EFH also includes the
marine and estuarine areas shoreward of
state boundaries and the EEZ off the

coasts Washington, Oregon, and

California north of Point Conception.

(c) Pink salmon (Oncorhynchus

gorbuscha) EFH includes all streams,
estuaries, marine waters, and other

water bodies occupied or historically

accessible to pink salmon within

Washington State, in hydrologic units
identified in Table 1 of this subpart H.
Exceptions include cases in which
man—made barriers (dams) identified in
Table 1 of this subpart H represent the

upstream extent of Pacific salmon

access. EFH also includes waters north

and east of Cape Flattery, Washington,
including Puget Sound, the Strait of
Juan de Fuca and Strait of Georgia.

m 3. Table 1 to part 660, subpart H, is
added to read as follows:

TABLE 1 TO PART 660, SUBPART H—PACIFIC SALMON EFH IDENTIFIED BY USGS HYDROLOGIC UNIT CODE (HUC)

. : : Impassible Man—made
USGS HUC State(s) Hydrologic Unit Name Salmon Species Barrier (if present)
17110001 WA Fraser (Whatcom) Coho salmon n/a
17110002 WA Strait of Georgia Chinook, coho, and pink n/a
salmon
17110003 WA San Juan Islands Chinook, coho, and pink n/a
salmon
17110004 WA Nooksack River Chinook, coho, and pink n/a
salmon
17110005 WA Upper Skagit Chinook, coho, and pink Gorge Lake Dam
salmon
17110006 WA Sauk River Chinook, coho, and pink n/a
salmon
17110007 WA Lower Skagit River Chinook, coho, and pink n/a
salmon
17110008 WA Stillaguamish River Chinook, coho, and pink n/a
salmon
17110009 WA Skykomish River Chinook, coho, and pink n/a
salmon
17110010 WA Snoqualmie Chinook, coho, and pink Tolt Dam (S. Fork Tolt R.)
salmon
17110011 WA Snohomish River Chinook, coho, and pink n/a
salmon
17110012 WA Lake Washington Chinook and coho salmon | Cedar Falls (Masonry)
Dam (Cedar R.)
17110013 WA Duwamish River Chinook and coho salmon | n/a
17110014 WA Puyallup River Chinook, coho, and pink n/a
salmon
17110015 WA Nisqually River Chinook, coho, and pink n/a
salmon
17110016 WA Deschutes River Chinook and coho salmon | n/a
17110017 WA Skokomish River Chinook and coho salmon | n/a
17110018 WA Hood Canal Chinook, coho, and pink n/a
salmon
17110019 WA Puget Sound Chinook, coho, and pink n/a
salmon
17110020 WA Dungeness — Elwha Chinook, coho, and pink n/a
salmon
17110021 WA Hoko — Crescent Chinook and coho salmon | n/a
17100101 WA Hoh — Quillayute Chinook and coho salmon | n/a
17100102 WA Queets — Quinault Chinook and coho salmon | n/a
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TABLE 1 TO PART 660, SUBPART H—PACIFIC SALMON EFH IDENTIFIED BY USGS HYDROLOGIC UNIT CODE (HUC)—

Continued

Impassible Man—made

USGS HUC State(s) Hydrologic Unit Name Salmon Species Barrier (if present)

17100103 WA Upper Chehalis River Chinook and coho salmon | n/a

17100104 WA Lower Chehalis River Chinook and coho salmon | n/a

17100105 WA Grays Harbor Chinook and coho salmon | n/a

17100106 WA Willapa Bay Chinook and coho salmon | n/a

17080001 OR/WA Lower Columbia—Sandy Chinook and coho salmon | Impassable Man—-made
River Barrier

17080002 WA Lewis River Chinook and coho salmon | n/a

17080003 OR/WA Lower Columbia — Chinook and coho salmon | n/a
Clatskanie River

17080004 WA Upper Cowlitz River Chinook and coho salmon | n/a

17080005 WA Cowlitz River Chinook and coho salmon | n/a

17080006 OR/WA Lower Columbia Chinook and coho salmon | n/a

17090001 OR Middle Fork Willamette Chinook salmon Dexter Dam
River

17090002 OR Coast Fork Willamette Chinook salmon Dorena Dam
River

17090003 OR Upper Willamette River Chinook and coho salmon | n/a

17090004 OR McKenzie River Chinook and coho salmon | Cougar Dam

17090005 OR N. Santiam River Chinook and coho salmon | Big Cliff Dam

17090006 OR S. Santiam River Chinook and coho salmon | n/a

17090007 OR Mid. Willamette River Chinook and coho salmon | n/a

17090008 OR Yamhill River Chinook and coho salmon | n/a

17090009 OR Molalla — Pudding River Chinook and coho salmon | n/a

17090010 OR Tualatin River Chinook and coho salmon | n/a

17090011 OR Clackamas River Chinook and coho salmon | Oak Grove Dam

17090012 OR Lower Willamette River Chinook and coho salmon | n/a

17070101 OR/WA Mid. Columbia — Lake Chinook and coho salmon | n/a
Wallula

17070102 OR/WA Walla Walla River Chinook salmon n/a

17070103 OR Umatilla River Chinook salmon n/a

17070104 OR Willow Chinook salmon n/a

17070105 OR/WA Mid. Columbia — Hood Chinook and coho salmon | n/a

17070106 WA Klickitat River Chinook and coho salmon | n/a

17070301 OR Upper Deschutes River Chinook salmon n/a

17070305 OR Lower Crooked River Chinook salmon Opal Springs Dam

17070306 OR Lower Deschutes River Chinook and coho salmon | n/a

17070307 OR Trout Creek Chinook and coho salmon | n/a

17070201 OR Upper John Day River Chinook salmon n/a
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TABLE 1 TO PART 660, SUBPART H—PACIFIC SALMON EFH IDENTIFIED BY USGS HYDROLOGIC UNIT CODE (HUC)—

Continued

Impassible Man—made

USGS HUC State(s) Hydrologic Unit Name Salmon Species Barrier (if present)
17070202 OR North Fork John Day Chinook salmon n/a
River
17070203 OR Middle Fork John Day Chinook salmon n/a
River
17070204 OR Lower John Day River Chinook salmon n/a
17030001 WA Upper Yakima River Chinook and coho salmon | Keechelus Dam
Kachess Dam (Kachess
R.)
Cle Elum Dam (Cle Elum
R.)
17030002 WA Naches River Chinook and coho salmon | Rimrock Dam (Tieton R.)
17030003 WA Lower Yakima River Chinook and coho salmon | n/a
17020005 WA Columbia River Chinook and coho salmon | Chief Joseph Dam
17020006 WA Okanogan River Chinook salmon n/a
17020007 WA Similkameen Chinook salmon n/a
17020008 WA Methow River Chinook and coho salmon | n/a
17020010 WA Upper Columbia — Entiat | Chinook and coho salmon | n/a
River
17020011 WA Wenatchee River Chinook and coho salmon | n/a
17020016 WA Upper Columbia — Priest | Chinook and coho salmon | n/a
Rapids
17060101 OR/ID Hells Canyon Chinook salmon Hells Canyon Complex
(Hells Canyon, Oxbow,
and Brownlee Dams)
17060102 OR Imnaha River Chinook salmon n/a
17060103 OR/WA/ID Lower Snake — Asotin Chinook and coho salmon | n/a
Creek
17060104 OR Upper Grande Ronde Chinook and coho salmon | n/a
17060105 OR Wallowa River Chinook and coho salmon | n/a
17060106 OR/WA Lower Grande Ronde Chinook and coho salmon | n/a
17060107 WA Lower Snake — Tucannon | Chinook and coho salmon | n/a
River
17060110 WA Lower Snake River Chinook and coho salmon | n/a
17060201 ID Upper Salmon River Chinook salmon n/a
17060202 ID Pahsimeroi River Chinook salmon n/a
17060203 ID Mid. Salmon — Panther Chinook salmon n/a
River
17060204 ID Lemhi River Chinook salmon n/a
17060205 ID Upper Middle Fork Salm- | Chinook salmon n/a
on River
17060206 ID Lower Middle Fork Salm- | Chinook salmon n/a

on River
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TABLE 1 TO PART 660, SUBPART H—PACIFIC SALMON EFH IDENTIFIED BY USGS HYDROLOGIC UNIT CODE (HUC)—

Continued

Impassible Man—made

USGS HUC State(s) Hydrologic Unit Name Salmon Species Barrier (if present)
17060207 ID :Vlld Salmon — Chamber- | Chinook salmon n/a
ain
17060208 ID S.F. Salmon River Chinook salmon n/a
17060209 ID Lower Salmon River Chinook salmon n/a
17060210 ID Little Salmon River Chinook salmon n/a
17060301 ID Upper Selway River Chinook salmon n/a
17060302 ID Lower Selway River Chinook salmon n/a
17060303 ID Lochsa River Chinook salmon n/a
17060304 ID M.F. Clearwater River Chinook salmon n/a
17060305 ID S.F. Clearwater River Chinook salmon n/a
17060306 WA/ID Clearwater River Chinook and coho salmon | Dworshak Dam (at border
of HUCs 17060306 and
17060308)
17100201 OR Necanicum River Chinook and coho salmon | n/a
17100202 OR Nehalem River Chinook and coho salmon | n/a
17100203 OR Wilson — Trask — Chinook and coho salmon | n/a
Nestucca
17100204 OR Siletz—Yaquina River Chinook and coho salmon | n/a
17100205 OR Alsea River Chinook and coho salmon | n/a
17100206 OR Siuslaw River Chinook and coho salmon | n/a
17100207 OR Siltcoos River Chinook and coho salmon | n/a
17100301 OR N. Umpqua River Chinook and coho salmon | Soda Springs Dam
17100302 OR S. Umpqua River Chinook and coho salmon | n/a
17100303 OR Umpqua River Chinook and coho salmon | n/a
17100304 OR Coos River Chinook and coho salmon | n/a
17100305 OR Coquille River Chinook and coho salmon | n/a
17100306 OR Sixes River Chinook and coho salmon | n/a
17100307 OR Upper Rogue River Chinook and coho salmon | Lost Creek Dam
17100308 OR Middle Rogue River Chinook and coho salmon | n/a
17100309 CA/OR Applegate River Chinook and coho salmon | Applegate Dam
17100310 OR Lower Rogue River Chinook and coho salmon | n/a
17100311 CA/OR lllinois River Chinook and coho salmon | n/a
17100312 CA/OR Chetco River Chinook and coho salmon | n/a
18010101 CA/OR Smith River Chinook and coho salmon | n/a
18010206 CA/OR Upper Klamath River Chinook and coho salmon | Iron Gate Dam
18010207 CA Shasta River Chinook and coho salmon | n/a
18010208 CA Scott River Chinook and coho salmon | n/a
18010209 CA/OR Lower Klamath River Chinook and coho salmon | n/a
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TABLE 1 TO PART 660, SUBPART H—PACIFIC SALMON EFH IDENTIFIED BY USGS HYDROLOGIC UNIT CODE (HUC)—

Continued
USGS HUC State(s) Hydrologic Unit Name Salmon Species Imggrsr?'iakzl?ifhg?gs—é?]%de
18010210 CA Salmon River Chinook and coho salmon | n/a
18010211 CA Trinity River Chinook and coho salmon | Lewiston Dam
18010212 CA S.F. Trinity River Chinook and coho salmon | n/a
18010102 CA Mad-Redwood Chinook and coho salmon | Robert W. Matthews Dam
18010103 CA Upper Eel River Chinook and coho salmon | Scott Dam
18010104 CA Middle Fork Eel River Chinook and coho salmon | n/a
18010105 CA Lower Eel River Chinook and coho salmon | n/a
18010106 CA South Fork Eel River Chinook and coho salmon | n/a
18010107 CA Mattole River Chinook and coho salmon | n/a
18010108 CA Big — Navarro — Garcia Chinook and coho salmon | n/a
18010109 CA Gualala — Salmon Creek | Chinook and coho salmon | n/a
18010110 CA Russian River Chinook and coho salmon | Coyote Valley Dam (E.
Fork Russian R.)
Warm Springs Dam (Dry
Cr.)
18010111 CA Bodega Bay Chinook and coho salmon | n/a
18060001 CA San Lorenzo—-Soquel Coho salmon Newell Dam (Newell Cr.)
18060006 CA Central Coastal Coho salmon n/a
18050001 CA Suisun Bay Chinook and coho salmon | n/a
18050002 CA San Pablo Bay Chinook and coho salmon | San Pablo Dam (San
Pablo Cr.)
18050003 CA Coyote Creek Chinook and coho salmon | LeRoy Anderson Dam
18050004 CA San Francisco Bay Chinook and coho salmon | n/a
18050005 CA Tomales—Drakes Bay Coho salmon Nicasio Dam (Nicasio Cr.)
Peters Dam (Lagunitas
Cr.)
18050006 CA San Francisco—Coastal Coho salmon n/a
South
18020101 CA Sac.—Lower Cow—Lower Chinook salmon n/a
Clear
18020102 CA Lower Cottonwood Creek | Chinook salmon n/a
18020103 CA Sacramento — Lower Chinook salmon n/a
Thomes
18020104 CA Selicramento — Stone Cor- | Chinook salmon n/a
ra
18020105 CA Lower Butte Creek Chinook salmon n/a
18020106 CA Lower Feather River Chinook salmon n/a
18020107 CA Lower Yuba River Chinook salmon n/a
18020108 CA Lower Bear River Chinook salmon n/a
18020109 CA Lower Sacramento River | Chinook salmon n/a
18020110 CA Lower Cache Chinook salmon n/a
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TABLE 1 TO PART 660, SUBPART H—PACIFIC SALMON EFH IDENTIFIED BY USGS HYDROLOGIC UNIT CODE (HUC)—

Continued
USGS HUC State(s) Hydrologic Unit Name Salmon Species Img:rsr?'et;l‘af'\g?gs_g%de
18020111 CA Lower American River Chinook salmon Nimbus Dam
18020112 CA Sacramento—Upper Clear | Chinook salmon Whiskeytown Dam (Clear
Cr.)
18020113 CA Cottonwood Headwaters | Chinook salmon n/a
18020114 CA Upper Elder — Upper Chinook salmon n/a
Thomas
18020118 CA Upper Cow — Battle Chinook salmon n/a
Creek
18020119 CA Mill — Big Chico Chinook salmon n/a
18020120 CA Upper Butte Creek Chinook salmon n/a
18020125 CA Upper Yuba Chinook salmon n/a
18040001 CA Mid. San Joaquin— L. Chinook salmon n/a
Cowchilla
18040002 CA Mid. San Joaquin— L. Chinook salmon La Grange Dam
Merced- L. Stanislaus (Tuolumne R.)
18040003 CA San Joaquin Delta Chinook salmon n/a
18040004 CA L. Calaveras — Mormon Chinook salmon n/a
Slough
18040005 CA L. Consumnes— L. Chinook salmon Camanche Dam
Mokelumne
18040010 CA Upper Stanislaus Chinook salmon Goodwin Dam
18040011 CA Upper Calveras Chinook salmon New Hogan Dam
18040013 CA Upper Cosumnes Chinook salmon n/a

[FR Doc. E8—24515 Filed 10-14—-08; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 071106671-8010-02]
RIN 0648-XL22

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 630 in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for pollock in Statistical Area
630 in the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding

the 2008 total allowable catch (TAC) of
pollock for Statistical Area 630 in the
GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), October 10, 2008, through
2400 hrs, A.l.t., December 31, 2008.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson—
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2008 TAC of pollock in Statistical
Area 630 of the GOA is 13,640 metric
tons (mt) as established by the 2008 and
2009 harvest specifications for

groundfish of the GOA (73 FR 10562,
February 27, 2008).

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the 2008 TAC of
pollock in Statistical Area 630 of the
GOA will soon be reached. Therefore,
the Regional Administrator is
establishing a directed fishing
allowance of 13,600 mt, and is setting
aside the remaining 40 mt as incidental
catch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 630 of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
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from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would

delay the closure of pollock in
Statistical Area 630 of the GOA. NMFS
was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of October 8,
2008.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon

prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 9, 2008.

Alan D. Risenhoover

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. E8—24418 Filed 10-9-08; 4:15 pm]

the reasons provided above for waiver of gy NG cope 3510-22-5
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Proposed Rules

Federal Register
Vol. 73, No. 200

Wednesday, October 15, 2008

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 93

[Docket No. FAA-2007-26470; and Notice
No. 08-10]

RIN 2120-AJ29

Proposed Establishment of Special Air
Traffic Rule, in the Vicinity of Luke
AFB, AZ

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking;
correction.

SUMMARY: The FAA is correcting its
proposed establishment of a Special Air
Traffic Rule, in the vicinity of Luke
AFB, AZ. The purpose of the NPRM was
to address reported near midair
collisions in the area around Luke and
to help reduce the potential for midair
collisions in the vicinity of Luke. In the
preamble the docket number was
incorrect. This document corrects the
error. The old docket number FAA-
2007-26470 is being changed to FAA—
2008-1087.

DATES: Comments must be received on
or before December 15, 2008. The
original comment period was scheduled
to end on November 25, 2008.
ADDRESSES: You may send comments
identified by Docket Number FAA—
2008-1087 using any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Bring
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue, SE., Washington, DC, between

9 am. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

For more information on the
rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

Privacy: We will post all comments
we receive, without change, to http://
www.regulations.gov, including any
personal information you provide.
Using the search function of our docket
Web site, anyone can find and read the
electronic form of all comments
received into any of our dockets,
including the name of the individual
sending the comment (or signing the
comment for an association, business,
labor union, etc.). You may review
DOT’s complete Privacy Act Statement
in the Federal Register published on
April 11, 2000 (65 FR 19477-78) or you
may visit http://DocketsInfo.dot.gov.

Docket: To read background
documents or comments received, go to
http://www.regulations.gov at any time
and follow the online instructions for
accessing the docket. Or, go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue, SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
proposed rule contact Ken McElroy,
Airspace and Rules Group, Office of
System Operations Airspace and AIM,
AJR-33 Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—8783. For legal
questions contact Adrianne Wojcik,
Office of Chief Counsel, Regulations
Division, Air Traffic & Certification of
Airman Law Branch, AGC-240 Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-7776.

SUPPLEMENTARY INFORMATION:

Background

On September 26, 2008 (73 FR 55788),
we published an NPRM concerning the
issuance of a Special Air Traffic Rule for
Luke Air Force Base in Arizona. The
Docket Number assigned to the NPRM
was incorrectly shown as FAA-2007—-
26470, which was already assigned to a
different docket. Because of this error

the public may have had difficulty
submitting comments to the public
docket. Therefore we are providing a
new Docket Number, FAA-2008-1087
and extending the comment period for
the NPRM.

The Correction

In the proposed rule FR Doc. E8—
22568 published on September 26, 2008
(73 FR 55788), make the following
correction. On page 55788, in the third
column, in the document heading,
correct the docket number to read
“FAA-2008-1087".

Issued in Washington, DC, on October 8,
2008.

Pamela Hamilton-Powell,

Director, Office of Rulemaking.

[FR Doc. E8—24373 Filed 10-14-08; 8:45 am]|
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2008-0166; FRL-8727-9]

Approval and Promulgation of
Implementation Plans; Alaska;
Interstate Transport of Pollution

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the action of the Alaska Department of
Environmental Conservation (ADEC) to
address the provisions of Clean Air Act
section 110(a)(2)(D)(i) for the 8-hour
ozone and PM, 5 National Ambient Air
Quality Standards (NAAQS). These
provisions require each state to submit
a State Implementation Plan (SIP)
revision that prohibits emissions that
adversely affect another state’s air
quality through interstate transport. EPA
is proposing to approve ADEC’s SIP
revision because it adequately addresses
the four distinct elements related to the
impact of interstate transport of air
pollutants for the state of Alaska. These
include prohibiting emissions that
contribute significantly to
nonattainment of the NAAQS in another
state, interfere with maintenance of the
NAAQS by another state, interfere with
plans in another state to prevent
significant deterioration of air quality,
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or interfere with efforts of another state
to protect visibility.

DATES: Comments must be received on
or before November 14, 2008.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10-
OAR-2008-0166, by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail: R10-

Public_ Comments@epa.gov.

C. Mail: Donna Deneen, Office of Air,
Waste and Toxics, AWT-107 EPA,
Region 10, 1200 Sixth Ave., Suite 900,
Seattle, Washington 98101.

D. Hand Delivery or Courier: EPA,
Region 10 Mail Room, 9th Floor, 1200
Sixth Ave., Seattle, Washington 98101.
Attention: Donna Deneen, Office of Air,
Waste and Toxics, AWT-107. Such
deliveries are only accepted during
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Donna Deneen at telephone number:
(206) 553—6706, e-mail address:
deneen.donna@epa.gov, fax number:
(206) 553-0110, or the above EPA,
Region 10 address.

SUPPLEMENTARY INFORMATION: For
further information, please see the
direct final action, of the same title,
which is located in the Rules section of
this Federal Register. EPA is approving
the State’s SIP revision as a direct final
rule without prior proposal because
EPA views this as a noncontroversial
SIP revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the preamble to
the direct final rule. If EPA receives no
adverse comments, EPA will not take
further action on this proposed rule.

If EPA receives adverse comments,
EPA will withdraw the direct final rule
and it will not take effect. EPA will
address all public comments in a
subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
Please note that if we receive adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

Dated: October 1, 2008.
Elin D. Miller,
Regional Administrator, Region 10.
[FR Doc. E8—24278 Filed 10-14—08; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 43
[WC Docket No. 08—190; FCC 08-203]

Service Quality, Customer Satisfaction,
Infrastructure and Operating Data
Gathering

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In the Notice of Proposed
Rulemaking (NPRM), the Federal
Communications Commission
(Commission) recognizes that it has
continually sought to ensure that it has
access to the data necessary for its
public safety and broadband
policymaking, and that certain
infrastructure and operating data might
be useful, but only if collected on an
industry-wide basis from all relevant
facilities-based providers of broadband
and/or telecommunications. In addition,
the Commission recognizes that certain
service quality and customer
satisfaction data might be useful, but
only if collected on an industry-wide
basis from all relevant facilities-based
providers of broadband and/or
telecommunications. The NPRM
therefore seeks comment on whether
and what types of such data should be
collected from all relevant providers in
furtherance of those goals.

DATES: Comments are due on or before
November 14, 2008. Reply comments
are due on or before December 15, 2008.

ADDRESSES: You may submit comments,
identified by WC Docket No. 08-190, by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

o Federal Communications
Commission’s Web site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

e Mail: Parties choosing to file by
paper must file an original and four
copies of each filing in WC Docket No.
07-38. Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although the Commission continues to
experience delays in receiving U.S.
Postal Service mail). If more than one

docket or rulemaking number appears in
the caption of this proceeding,
commenters must submit two additional
copies for each additional docket or
rulemaking number. The Commission’s
mail contractor, Vistronix, Inc., will
receive hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building. Commercial
overnight mail (other than U.S. Postal
Service Express Mail and Priority Mail)
must be sent to 9300 East Hampton
Drive, Capitol Heights, MD 20743. U.S.
Postal Service first-class mail, Express
Mail, and Priority Mail should be
addressed to 445 12th Street, SW.,
Washington, DC 20554. All filings must
be addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.

e People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by e-mail: FCC504@fcc.gov
or phone: 202—418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:
Jeremy Miller, Wireline Competition
Bureau, Industry Analysis and
Technology Division, (202) 418—-0940.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking in WC Docket No.
08-190, adopted on September 6, 2008,
and released on September 6, 2008. The
complete text of this Notice of Proposed
Rulemaking, and its accompanying
Memorandum Opinion and Order, is
available for public inspection Monday
through Thursday from 8 a.m. to 4:30
p-m. and Friday from 8 a.m. to 11:30
a.m. in the Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, Room CY-A257,
445 12th Street, SW., Washington, DC
20554. The complete text is available
also on the Commission’s Internet site at
www.fcc.gov. Alternative formats are
available for persons with disabilities by
contacting the Consumer and
Governmental Affairs Bureau, at (202)
418-0531, TTY (202) 418-7365, or at
fec504@fcc.gov. The complete text of the
decision may be purchased from the
Commission’s duplicating contractor,
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Best Copying and Printing, Inc., Room
CY-B402, 445 12th Street, SW.,
Washington, DC 20554, telephone (202)
488-5300, facsimile (202) 488-5563,
TTY (202) 488-5562, or e-mail at
fec@bepiweb.com.

Synopsis of Further Notice of Proposed
Rulemaking

1. In the NPRM, the Commission
recognizes that the collection of certain
service quality, customer satisfaction,
infrastructure, and operating data
information might be warranted, if
tailored in scope to be consistent with
Commission objectives, and if obtained
from the entire relevant industry of
facilities-based providers of broadband
and/or telecommunications. In the
Memorandum Opinion and Order that
accompanies the NPRM, the
Commission conditionally grants in part
petitions filed by certain carriers to
forbear from their obligation to file the
Automated Reporting Management
Information System (ARMIS) Reports
43-05, 43-06, 43—-07, and 43—-08. See
Attachment A to the NPRM for a
summary of these reports.

2. As an initial matter, the
Commission seeks comment on what
information the Commission should
collect on an industry-wide basis. In the
NPRM, the Commission tentatively
concludes that collection of
infrastructure and operating data
information would be useful to the
Commission’s public safety and
broadband policymaking and seeks
comment on the specific information
that the Commission should collect. The
Commission seeks comment on this
tentative conclusion. The Commission
further finds that this data would be
useful only if they are collected from the
entire relevant industry. Therefore, any
such data collection would gather this
information from all facilities-based
providers of broadband and/or
telecommunications.

3. The Commission also recognizes
the possibility that service quality and
customer satisfaction data contained in
ARMIS Reports 43-05 and 43—-06 might
be useful to consumers to help them
make informed choices in a competitive
market, but only if available from the
entire relevant industry. The
Commission thus tentatively concludes
that it should collect this type of
information, and seeks comment on the
specific information that it should
collect. The Commission seeks comment
on this tentative conclusion. Again, the
Commission finds that these data would
be useful only if they are collected from
the entire relevant industry. Thus, any
such data collection would gather this
information from all facilities-based

providers of broadband and/or
telecommunications.

4. To the extent that the Commission
collects any of the types of information
described above, the Commission also
seeks comment on the appropriate
mechanism for such data collection. The
Commission tentatively concludes that
it should collect the infrastructure and
operating data through Form 477, and
seeks comment on that tentative
conclusion. In addition, the
Commission notes that while ARMIS
information generally has been publicly
available, carrier-specific Form 477 data
is treated as confidential. What
confidentiality protections, if any, are
appropriate for the information here? To
the extent that commenters support
Commission collection of service
quality and customer satisfaction data,
the Commission also seeks comment on
the appropriate mechanisms for such
collections. Finally, the Commission
seeks comment on possible methods for
reporting information, as well as
suggestions of methods to maintain and
report the information, that achieve the
purposes of the information collection
while minimizing the burden on
reporting entities, including small
entities.

Ex Parte Presentations

5. This proceeding shall be treated as
a “permit-but-disclose” proceeding in
accordance with the Commission’s ex
parte rules. Persons making oral ex
parte presentations are reminded that
memoranda summarizing the
presentations must contain summaries
of the substance of the presentations
and not merely a listing of the subjects
discussed. More than a one- or two-
sentence description of the views and
arguments presented is generally
required. Other rules pertaining to oral
and written presentations are set forth
in Section 1.1206(b) of the
Commission’s rules as well.

Comment Filing Procedures

6. Pursuant to Sections 1.415 and
1.419 of the Commission’s rules, 47 CFR
1.415, 1.419, interested parties may file
comments and reply comments on or
before the dates indicated on the first
page of this document. All filings
related to this Notice of Proposed
Rulemaking should refer to WC Docket
No. 08-190. Comments may be filed
using: (1) The Commission’s Electronic
Comment Filing System (ECFS), (2) the
Federal Government’s rulemaking
Portal, or (3) by filing paper copies. See
Electronic Filing of Documents in
Rulemaking Proceedings, 63 Fed. Reg.
24,121 (1998).

e Electronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS: http://www.fcc.gov/
cgb/ecfs or the Federal eRulemaking
Portal: http://www.regulations.gov.
Filers should follow the instructions
provided on the Web site for submitting
comments.

O For ECFS filers, if multiple dockets
or rulemaking numbers appear in the
caption of this proceeding, filers must
transmit one electronic copy of the
comments for each docket or
rulemaking number referenced in the
caption. In completing the transmittal
screen, filers should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit an electronic comment by
Internet e-mail. To get filing
instructions, filers should send an e-
mail to ecfs@fcc.gov, and include the
following words in the body of the
message, ‘‘get form.” A sample form and
directions will be sent in response.

e Paper Filers: Parties who choose to
file by paper must file an original and
four copies of each filing. If more than
one docket or rulemaking number
appears in the caption of this
proceeding, filers must submit two
additional copies for each additional
docket or rulemaking number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although the Commission continues to
experience delays in receiving U.S.
Postal Service mail). All filings must be
addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.

© The Commission’s contractor will
receive hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building.

© Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

© U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street, SW.,
Washington, DC 20554.

7. Comments and reply comments and
any other filed documents in this matter
may be obtained from Best Copy and
Printing, Inc., in person at 445 12th
Street, SW., Room CY-B402,
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Washington, DC 20554, via telephone at
(202) 488-5300, via facsimile at (202)
488-5563, or via e-mail at
FCC@BCPIWEB.COM. The pleadings
will also be available for public
inspection and copying during regular
business hours in the FCC Reference
Information Center, Room CY-A257,
445 12th Street, SW., Washington, DC
20554, and through the Commission’s
Electronic Comment Filing System
(ECFS) accessible on the Commission’s
Web site, http://www.fcc.gov/cgb/ecfs.

8. To request materials in accessible
formats for people with disabilities
(braille, large print, electronic files,
audio format), send an e-mail to
fec504@fcc.gov or call the Consumer &
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418-0432 (TTY).

9. Comments and reply comments
must include a short and concise
summary of the substantive arguments
raised in the pleading. Comments and
reply comments also must comply with
section 1.49 and all other applicable
sections of the Commission’s rules. All
parties are encouraged to utilize a table
of contents, and to include the name of
the filing party and the date of the filing
on each page of their submission.

10. Commenters who file information
that they believe should be withheld
from public inspection may request
confidential treatment pursuant to
section 0.459 of the Commission’s rules.
Commenters should file both their
original comments for which they
request confidentiality and redacted
comments, along with their request for
confidential treatment. Commenters
should not file proprietary information
electronically. Even if the Commission
grants confidential treatment,
information that does not fall within a
specific exemption pursuant to the
Freedom of Information Act (FOIA)
must be publicly disclosed pursuant to
an appropriate request. See 47 CFR
0.461; 5 U.S.C. 552. The Commission
may grant requests for confidential
treatment either conditionally or
unconditionally. As such, the
Commission has the discretion to
release information on public interest
grounds that does fall within the scope
of a FOIA exemption.

Initial Paperwork Reduction Act of
1995 Analysis

11. The Notice of Proposed
Rulemaking seeks comment on potential
information collection requirements.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public and
the Office of Management and Budget to
comment on the potential information
collection requirements contained in

this document. A copy of any
Paperwork Reduction Act (PRA)
comments on the information
collection(s) contained herein should be
submitted to the Federal
Communications Commission, Room 1-
C804, 445 12th Street, SW., Washington,
D.C. 20554, or via the Internet to
PRA@fcc.gov, and to Nicholas Fraser,
Office of Management and Budget
(OMB), via e-mail to
Nicholas A. Fraser@ omb.eop.gov or
via fax at 202—-395-5167.

12. In addition, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4), the Commission seeks
specific comment on how it might
“further reduce the information
collection burden for small business
concerns with fewer than 25
employees.”

13. The Commission will also invite
the general public to comment at a later
date on any rules developed as a result
of this proceeding that require the
collection of information, as required by
the Paperwork Reduction Act of 1995,
Public Law 104-13. The Commission
will at that time publish a separate
notice seeking these comments from the
public. In addition, pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4), the Commission also seek
specific comment on how it might
“further reduce the information
collection burden for small business
concerns with fewer than 25
employees.”

Legal Basis

14. The legal basis for any action that
may be taken pursuant to the NPRM is
contained in sections 1-5, 10, 11, 201—
205, 211, 215, 218-220, 251-271, 303(r),
332, 403, 502, and 503 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151-155, 160, 161,
201-205, 211, 215, 218-220, 251-271,
303(r), 332, 403, 502, and 503, and
section 706 of the Telecommunications
Act of 1996, 47 U.S.C. 157 nt.

Initial Regulatory Flexibility Analysis

15. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), the Commission has prepared the
present Initial Regulatory Flexibility
Analysis (IRFA) of the possible
significant economic impact on small
entities that might result from today’s
NPRM. Written public comments are
requested on this IRFA. Comments must
be identified as responses to the IRFA
and must be filed by the deadlines for
comments on the Further Notice
provided above. The Commission will
send a copy of the Further Notice,

including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration.

Need for, and Objectives of, the
Proposed Rules

16. In the NPRM, the Commission
considers whether to implement
reporting requirements relating to
service quality and infrastructure
information. Specifically, the
Commission seeks comment on whether
to impose reporting requirements
previously required through ARMIS
Reports 43-05, 43—06, 43—07 and 43-08,
or similar requirements. The
Commission also seeks comment on the
mechanism for collecting that
information. In addition, the NPRM
seeks comment on the appropriate
confidentiality protections for such
information. For each of these issues,
the Commission also seeks comment on
the burdens, including those placed on
small entities, associated with possible
Commission data collection and
whether there are alternative rules that
might lessen any burden.

Description and Estimate of the Number
of Small Entities to Which the Proposed
Rules May Apply

17. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of, the number of
small entities that may be affected by
the rules adopted herein. The RFA
generally defines the term “small
entity”’ as having the same meaning as
the terms “small business,” “small
organization,” and ‘““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term “small business concern”
under the Small Business Act. A “small
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

18. Incumbent Local Exchange
Carriers (ILECs). Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to incumbent
local exchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 1,307 carriers
reported that they were engaged in the
provision of local exchange services. Of
these 1,307 carriers, an estimated 1,019
have 1,500 or fewer employees and 288
have more than 1,500 employees.
Consequently, the Commission
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estimates that most providers of
incumbent local exchange service are
small businesses that may be affected by
the Commission’s action.

19. Competitive Local Exchange
Carriers (CLECs), Competitive Access
Providers (CAPs), “Shared-Tenant
Service Providers,” and ‘““Other Local
Service Providers.” Neither the
Commission nor the SBA has developed
a small business size standard
specifically for these service providers.
The appropriate size standard under
SBA rules is for the category Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 859
carriers reported that they were engaged
in the provision of either competitive
local exchange carrier or competitive
access provider services. Of these 859
carriers, an estimated 741 have 1,500 or
fewer employees and 118 have more
than 1,500 employees. In addition, 16
carriers have reported that they are
“Shared-Tenant Service Providers,” and
all 16 are estimated to have 1,500 or
fewer employees. In addition, 44
carriers have reported that they are
“Other Local Service Providers.” Of the
44, an estimated 43 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
“Shared-Tenant Service Providers,” and
“Other Local Service Providers” are
small entities that may be affected by
the Commission’s action.

20. The Commission has included
small incumbent local exchange carriers
(LECs) in this present RFA analysis. As
noted above, a “small business” under
the RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g. , a telephone communications
business having 1,500 or fewer
employees), and “is not dominant in its
field of operation.” The SBA’s Office of
Advocacy contends that, for RFA
purposes, small incumbent LECs are not
dominant in their field of operation
because any such dominance is not
“national” in scope. The Commission
has therefore included small incumbent
LEGCs in this RFA analysis, although the
Commission emphasizes that this RFA
action has no effect on Commission
analyses and determinations in other,
non-RFA contexts.

21. Local Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 184

carriers have reported that they are
engaged in the provision of local resale
services. Of these, an estimated 181
have 1,500 or fewer employees and
three have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of local
resellers are small entities that may be
affected by the Commission’s action.

22. Toll Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 881
carriers have reported that they are
engaged in the provision of toll resale
services. Of these, an estimated 853
have 1,500 or fewer employees and 28
have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of toll
resellers are small entities that may be
affected by the Commission’s action.

23. Payphone Service Providers
(PSPs). Neither the Commission nor the
SBA has developed a small business
size standard specifically for payphone
services providers. The appropriate size
standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 657 carriers have
reported that they are engaged in the
provision of payphone services. Of
these, an estimated 653 have 1,500 or
fewer employees and four have more
than 1,500 employees. Consequently,
the Commission estimates that the
majority of payphone service providers
are small entities that may be affected
by the Commission’s action.

24. Interexchange Carriers (IXCs).
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
interexchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 330 companies
reported that their primary
telecommunications service activity was
the provision of interexchange services.
Of these 330 companies, an estimated
309 have 1,500 or fewer employees and
21 have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of
interexchange service providers are
small entities that may be affected by
the Commission’s action.

25. Operator Service Providers (OSPs).
Neither the Commission nor the SBA

has developed a small business size
standard specifically for operator
service providers. The appropriate size
standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 23 carriers have
reported that they are engaged in the
provision of operator services. Of these,
an estimated 22 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the
Commission estimates that the majority
of OSPs are small entities that may be
affected by the Commission’s action.

26. Prepaid Calling Card Providers.
Neither the Commission nor the SBA
has developed a small business size
standard specifically for prepaid calling
card providers. The appropriate size
standard under SBA rules is for the
category Telecommunications Resellers.
Under that size standard, such a
business is small if it has 1,500 or fewer
employees. According to Commission
data, 104 carriers have reported that
they are engaged in the provision of
prepaid calling cards. Of these, an
estimated 102 have 1,500 or fewer
employees and two have more than
1,500 employees. Consequently, the
Commission estimates that the majority
of prepaid calling card providers are
small entities that may be affected by
the Commission’s action.

27. 800 and 800-Like Service
Subscribers. Neither the Commission
nor the SBA has developed a small
business size standard specifically for
800 and 800-like service (“toll free”)
subscribers. The appropriate size
standard under SBA rules is for the
category Telecommunications Resellers.
Under that size standard, such a
business is small if it has 1,500 or fewer
employees. The most reliable source of
information regarding the number of
these service subscribers appears to be
data the Commission collects on the
800, 888, 877, and 866 numbers in use.
According to the Commission’s data, at
the beginning of July 2006, the number
of 800 numbers assigned was 7,647,941;
the number of 888 numbers assigned
was 5,318,667; the number of 877
numbers assigned was 4,431,162; and
the number of 866 numbers assigned
was 6,008,976. The Commission does
not have data specifying the number of
these subscribers that are not
independently owned and operated or
have more than 1,500 employees, and
thus are unable at this time to estimate
with greater precision the number of toll
free subscribers that would qualify as
small businesses under the SBA size
standard. Consequently, the
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Commission estimates that there are
7,647,941 or fewer small entity 800
subscribers; 5,318,667 or fewer small
entity 888 subscribers; 4,431,162 or
fewer small entity 877 subscribers; and
5,318,667 or fewer small entity 866
subscribers.

Wireless Carriers and Service Providers

28. Below, for those services subject
to auctions, the Commission notes that,
as a general matter, the number of
winning bidders that qualify as small
businesses at the close of an auction
does not necessarily represent the
number of small businesses currently in
service. Also, the Commission does not
generally track subsequent business size
unless, in the context of assignments or
transfers, unjust enrichment issues are
implicated.

29. Wireless Telecommunications
Carriers (except Satellite). Since 2007,
the SBA has recognized wireless firms
within this new, broad, economic
census category. Because there is not, as
yet, much if any data to establish small
business size standards for the different
categories of wireless firms that fall
under this broad, new census category,
the Commission will use data gathered
under superseded census categories to
estimate the relevant size standards.
Prior to 2007, the SBA had developed a
small business size standard for wireless
firms within the now-superseded census
categories of “Paging” and ““Cellular and
Other Wireless Telecommunications.”
Under the present and prior categories,
the SBA has deemed a wireless business
to be small if it has 1,500 or fewer
employees. Because Census Bureau data
are not yet available for the new
category, the Commission will estimate
small business prevalence using the
prior categories and associated data. For
the first category of Paging, data for
2002 show that there were 807 firms
that operated for the entire year. Of this
total, 804 firms had employment of 999
or fewer employees, and three firms had
employment of 1,000 employees or
more. For the second category of
Cellular and Other Wireless
Telecommunications, data for 2002
show that there were 1,397 firms that
operated for the entire year. Of this
total, 1,378 firms had employment of
999 or fewer employees, and 19 firms
had employment of 1,000 employees or
more. Thus, using the prior categories
and the available data, the Commission
estimates that the majority of wireless
firms can be considered small.
According to Commission data, 432
carriers reported that they were engaged
in the provision of cellular service,
Personal Communications Service
(PCS), or Specialized Mobile Radio

(SMR) Telephony services, which are
placed together in the data. The
Commission has estimated that 221 of
these are small, under the SBA small
business size standard. Thus, under this
category and size standard, about half of
firms can be considered small.

30. Common Carrier Paging. The SBA
has developed a small business size
standard for the superseded category of
“Paging,” under which a business is
small if it has 1,500 or fewer employees.
According to Commission data, 365
carriers have reported that they are
engaged in Paging or Messaging Service.
Of these, an estimated 360 have 1,500 or
fewer employees, and 5 have more than
1,500 employees. Consequently, the
Commission estimates that the majority
of paging providers are small entities
that may be affected by the
Commission’s action. In addition, in the
Paging Third Report and Order, the
Commission developed a small business
size standard for “small businesses” and
“very small businesses” for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. A “small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $15 million for the preceding
three years. Additionally, a “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $3 million for the preceding
three years. The SBA has approved
these small business size standards. An
auction of Metropolitan Economic Area
licenses commenced on February 24,
2000, and closed on March 2, 2000. Of
the 985 licenses auctioned, 440 were
sold. Fifty-seven companies claiming
small business status won.

31. Wireless Communications
Services. This service can be used for
fixed, mobile, radiolocation, and digital
audio broadcasting satellite uses. The
Commission established small business
size standards for the wireless
communications services (WCS)
auction. A “small business” is an entity
with average gross revenues of $40
million for each of the three preceding
years, and a ‘“very small business” is an
entity with average gross revenues of
$15 million for each of the three
preceding years. The SBA has approved
these small business size standards. The
Commission auctioned geographic area
licenses in the WCS service. In the
auction, held in April 1997, there were
seven winning bidders that qualified as
“very small business” entities, and one
that qualified as a “small business”
entity.

32. Wireless Telephony. Wireless
telephony includes cellular, personal
communications services (PCS), and
specialized mobile radio (SMR)
telephony carriers. As noted earlier, the
SBA has developed a small business
size standard for the superseded census
category of “Cellular and Other Wireless
Telecommunications” services. Under
that SBA small business size standard,
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 432 carriers reported
that they were engaged in the provision
of wireless telephony. The Commission
has estimated that 221 of these are small
under the SBA small business size
standard.

33. Broadband Personal
Communications Service. The
broadband Personal Communications
Service (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission defined “small entity” for
Blocks C and F as an entity that has
average gross revenues of $40 million or
less in the three previous calendar
years. For Block F, an additional
classification for “very small business”
was added and is defined as an entity
that, together with its affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years.” These standards
defining “small entity”” in the context of
broadband PCS auctions have been
approved by the SBA. No small
businesses, within the SBA-approved
small business size standards bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders
that qualified as small entities in the
Block C auctions. A total of 93 small
and very small business bidders won
approximately 40 percent of the 1,479
licenses for Blocks D, E, and F. On
March 23, 1999, the Commission re-
auctioned 347 G, D, E, and F Block
licenses. There were 48 small business
winning bidders. On January 26, 2001,
the Commission completed the auction
of 422 C and F Broadband PCS licenses
in Auction No. 35. Of the 35 winning
bidders in this auction, 29 qualified as
“small” or “very small”” businesses.
Subsequent events, concerning Auction
35, including judicial and agency
determinations, resulted in a total of 163
C and F Block licenses being available
for grant.

34. Narrowband Personal
Communications Services. To date, two
auctions of narrowband personal
communications services (PCS) licenses
have been conducted. For purposes of
the two auctions that have already been
held, “small businesses” were entities
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with average gross revenues for the prior
three calendar years of $40 million or
less. Through these auctions, the
Commission has awarded a total of 41
licenses, out of which 11 were obtained
by small businesses. To ensure
meaningful participation of small
business entities in future auctions, the
Commission has adopted a two-tiered
small business size standard in the
Narrowband PCS Second Report and
Order. A “small business” is an entity
that, together with affiliates and
controlling interests, has average gross
revenues for the three preceding years of
not more than $40 million. A “very
small business” is an entity that,
together with affiliates and controlling
interests, has average gross revenues for
the three preceding years of not more
than $15 million. The SBA has
approved these small business size
standards. In the future, the
Commission will auction 459 licenses to
serve Metropolitan Trading Areas
(MTAS) and 408 response channel
licenses. There is also one megahertz of
narrowband PCS spectrum that has been
held in reserve and that the Commission
has not yet decided to release for
licensing. The Commission cannot
predict accurately the number of
licenses that will be awarded to small
entities in future actions. However, four
of the 16 winning bidders in the two
previous narrowband PCS auctions were
small businesses, as that term was
defined under the Commission’s Rules.
The Commission assumes, for purposes
of this analysis, that a large portion of
the remaining narrowband PCS licenses
will be awarded to small entities. The
Commission also assumes that at least
some small businesses will acquire
narrowband PCS licenses by means of
the Commission’s partitioning and
disaggregation rules.

35. 220 MHz Radio Service—Phase I
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. Phase
I licensing was conducted by lotteries in
1992 and 1993. There are approximately
1,515 such non-nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a small business size
standard for small entities specifically
applicable to such incumbent 220 MHz
Phase I licensees. To estimate the
number of such licensees that are small
businesses, the Commission applies the
small business size standard under the
SBA rules applicable to “Cellular and
Other Wireless Telecommunications”
companies. Under this category, the
SBA deems a wireless business to be
small if it has 1,500 or fewer employees.

The Commission estimates that nearly
all such licensees are small businesses
under the SBA’s small business size
standard.

36. 220 MHz Radio Service—Phase II
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. The
Phase II 220 MHz service is a new
service, and is subject to spectrum
auctions. In the 220 MHz Third Report
and Order, the Commission adopted a
small business size standard for “small”
and ‘“very small” businesses for
purposes of determining their eligibility
for special provisions such as bidding
credits and installment payments. This
small business size standard indicates
that a “small business” is an entity that,
together with its affiliates and
controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years. A “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that do not
exceed $3 million for the preceding
three years. The SBA has approved
these small business size standards.
Auctions of Phase II licenses
commenced on September 15, 1998, and
closed on October 22, 1998. In the first
auction, 908 licenses were auctioned in
three different-sized geographic areas:
three nationwide licenses, 30 Regional
Economic Area Group (EAG) Licenses,
and 875 Economic Area (EA) Licenses.
Of the 908 licenses auctioned, 693 were
sold. Thirty-nine small businesses won
licenses in the first 220 MHz auction.
The second auction included 225
licenses: 216 EA licenses and 9 EAG
licenses. Fourteen companies claiming
small business status won 158 licenses.

37. 800 MHz and 900 MHz
Specialized Mobile Radio Licenses. The
Commission awards “small entity”” and
“very small entity” bidding credits in
auctions for Specialized Mobile Radio
(SMR) geographic area licenses in the
800 MHz and 900 MHz bands to firms
that had revenues of no more than $15
million in each of the three previous
calendar years, or that had revenues of
no more than $3 million in each of the
previous calendar years, respectively.
These bidding credits apply to SMR
providers in the 800 MHz and 900 MHz
bands that either hold geographic area
licenses or have obtained extended
implementation authorizations. The
Commission does not know how many
firms provide 800 MHz or 900 MHz
geographic area SMR service pursuant
to extended implementation
authorizations, nor how many of these
providers have annual revenues of no
more than $15 million. One firm has
over $15 million in revenues. The
Commission assumes, for purposes here,

that all of the remaining existing
extended implementation
authorizations are held by small
entities, as that term is defined by the
SBA. The Commission has held
auctions for geographic area licenses in
the 800 MHz and 900 MHz SMR bands.
There were 60 winning bidders that
qualified as small or very small entities
in the 900 MHz SMR auctions. Of the
1,020 licenses won in the 900 MHz
auction, bidders qualifying as small or
very small entities won 263 licenses. In
the 800 MHz auction, 38 of the 524
licenses won were won by small and
very small entities.

38. 700 MHz Guard Band Licensees.
In the 700 MHz Guard Band Order, the
Commission adopted a small business
size standard for “small businesses” and
“very small businesses” for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. A “small
business” as an entity that, together
with its affiliates and controlling
principals, has average gross revenues
not exceeding $15 million for the
preceding three years. Additionally, a
“very small business” is an entity that,
together with its affiliates and
controlling principals, has average gross
revenues that are not more than $3
million for the preceding three years.
An auction of 52 Major Economic Area
(MEA) licenses commenced on
September 6, 2000, and closed on
September 21, 2000. Of the 104 licenses
auctioned, 96 licenses were sold to nine
bidders. Five of these bidders were
small businesses that won a total of 26
licenses. A second auction of 700 MHz
Guard Band licenses commenced on
February 13, 2001 and closed on
February 21, 2001. All eight of the
licenses auctioned were sold to three
bidders. One of these bidders was a
small business that won a total of two
licenses.

39. Rural Radiotelephone Service. The
Commission has not adopted a size
standard for small businesses specific to
the Rural Radiotelephone Service. A
significant subset of the Rural
Radiotelephone Service is the Basic
Exchange Telephone Radio System
(BETRS). The Commission uses the
SBA'’s small business size standard
applicable to “Cellular and Other
Wireless Telecommunications,” i.e., an
entity employing no more than 1,500
persons. There are approximately 1,000
licensees in the Rural Radiotelephone
Service, and the Commission estimates
that there are 1,000 or fewer small entity
licensees in the Rural Radiotelephone
Service that may be affected by the rules
and policies adopted herein.
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40. Air-Ground Radiotelephone
Service. The Commission has not
adopted a small business size standard
specific to the Air-Ground
Radiotelephone Service. The
Commission will use SBA’s small
business size standard applicable to
“Cellular and Other Wireless
Telecommunications,” i.e., an entity
employing no more than 1,500 persons.
There are approximately 100 licensees
in the Air-Ground Radiotelephone
Service, and the Commission estimates
that almost all of them qualify as small
under the SBA small business size
standard.

41. Aviation and Marine Radio
Services. Small businesses in the
aviation and marine radio services use
a very high frequency (VHF) marine or
aircraft radio and, as appropriate, an
emergency position-indicating radio
beacon (and/or radar) or an emergency
locator transmitter. The Commission has
not developed a small business size
standard specifically applicable to these
small businesses. For purposes of this
analysis, the Commission uses the SBA
small business size standard for the
category ‘‘Cellular and Other
Telecommunications,” which is 1,500
or fewer employees. Most applicants for
recreational licenses are individuals.
Approximately 581,000 ship station
licensees and 131,000 aircraft station
licensees operate domestically and are
not subject to the radio carriage
requirements of any statute or treaty.
For purposes of the Commission’s
evaluations in this analysis, the
Commission estimates that there are up
to approximately 712,000 licensees that
are small businesses (or individuals)
under the SBA standard. In addition,
between December 3, 1998 and
December 14, 1998, the Commission
held an auction of 42 VHF Public Coast
licenses in the 157.1875-157.4500 MHz
(ship transmit) and 161.775-162.0125
MHz (coast transmit) bands. For
purposes of the auction, the
Commission defined a “small” business
as an entity that, together with
controlling interests and affiliates, has
average gross revenues for the preceding
three years not to exceed $15 million
dollars. In addition, a “very small”
business is one that, together with
controlling interests and affiliates, has
average gross revenues for the preceding
three years not to exceed $3 million.
There are approximately 10,672
licensees in the Marine Coast Service,
and the Commission estimates that
almost all of them qualify as “small”
businesses under the above special
small business size standards.

42. Fixed Microwave Services. Fixed
microwave services include common

carrier, private operational-fixed, and
broadcast auxiliary radio services. At
present, there are approximately 22,015
common carrier fixed licensees and
61,670 private operational-fixed
licensees and broadcast auxiliary radio
licensees in the microwave services.
The Commission has not created a size
standard for a small business
specifically with respect to fixed
microwave services. For purposes of
this analysis, the Commission uses the
SBA small business size standard for the
category “Cellular and Other
Telecommunications,” which is 1,500
or fewer employees. The Commission
does not have data specifying the
number of these licensees that have
more than 1,500 employees, and thus
are unable at this time to estimate with
greater precision the number of fixed
microwave service licensees that would
qualify as small business concerns
under the SBA’s small business size
standard. Consequently, the
Commission estimates that there are up
to 22,015 common carrier fixed
licensees and up to 61,670 private
operational-fixed licensees and
broadcast auxiliary radio licensees in
the microwave services that may be
small and may be affected by the rules
and policies adopted herein. The
Commission noted, however, that the
common carrier microwave fixed
licensee category includes some large
entities.

43. Offshore Radiotelephone Service.
This service operates on several UHF
television broadcast channels that are
not used for television broadcasting in
the coastal areas of states bordering the
Gulf of Mexico. There are presently
approximately 55 licensees in this
service. The Commission is unable to
estimate at this time the number of
licensees that would qualify as small
under the SBA’s small business size
standard for “Cellular and Other
Wireless Telecommunications” services.
Under that SBA small business size
standard, a business is small if it has
1,500 or fewer employees.

44. 39 GHz Service. The Commission
created a special small business size
standard for 39 GHz licenses—an entity
that has average gross revenues of $40
million or less in the three previous
calendar years. An additional size
standard for “very small business” is an
entity that, together with affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years. The SBA has approved
these small business size standards. The
auction of the 2,173 39 GHz licenses
began on April 12, 2000 and closed on
May 8, 2000. The 18 bidders who
claimed small business status won 849

licenses. Consequently, the Commission
estimates that 18 or fewer 39 GHz
licensees are small entities that may be
affected by the Commission’s action.

45. Wireless Cable Systems. Wireless
cable systems use 2 GHz band
frequencies of the Broadband Radio
Service (“BRS”), formerly Multipoint
Distribution Service (“MDS”), and the
Educational Broadband Service (“EBS”’),
formerly Instructional Television Fixed
Service (“ITFS”), to transmit video
programming and provide broadband
services to residential subscribers.
These services were originally designed
for the delivery of multichannel video
programming, similar to that of
traditional cable systems, but over the
past several years licensees have
focused their operations instead on
providing two-way high-speed Internet
access services. The Commission
estimates that the number of wireless
cable subscribers is approximately
100,000, as of March 2005. Local
Multipoint Distribution Service
(“LMDS”) is a fixed broadband point-to-
multipoint microwave service that
provides for two-way video
telecommunications. As described
below, the SBA small business size
standard for the broad census category
of Cable and Other Program
Distribution, which consists of such
entities generating $13.5 million or less
in annual receipts, appears applicable to
MDS, ITFS and LMDS. Although this
census category has been superseded by
the new census category of Cable and
Other Subscription Programming, the
Commission uses the size standards
under the superseded census category
because no standards have been
established for the new category. Other
standards also apply, as described.

46. The Commission has defined
small MDS (now BRS) and LMDS
entities in the context of Commission
license auctions. In the 1996 MDS
auction, the Commission defined a
small business as an entity that had
annual average gross revenues of less
than $40 million in the previous three
calendar years. This definition of a
small entity in the context of MDS
auctions has been approved by the SBA.
In the MDS auction, 67 bidders won 493
licenses. Of the 67 auction winners, 61
claimed status as a small business. At
this time, the Commission estimates that
of the 61 small business MDS auction
winners, 48 remain small business
licensees. In addition to the 48 small
businesses that hold BTA
authorizations, there are approximately
392 incumbent MDS licensees that have
gross revenues that are not more than
$40 million and are thus considered
small entities. MDS licensees and
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wireless cable operators that did not
receive their licenses as a result of the
MDS auction fall under the SBA small
business size standard for Cable and
Other Program Distribution. Information
available to us indicates that there are
approximately 850 of these licensees
and operators that do not generate
revenue in excess of $13.5 million
annually. Therefore, the Commission
estimates that there are approximately
850 small entity MDS (or BRS)
providers, as defined by the SBA and
the Commission’s auction rules.

47. Educational institutions are
included in this analysis as small
entities; however, the Commission has
not created a specific small business
size standard for ITFS (now EBS). The
Commission estimates that there are
currently 2,032 ITFS (or EBS) licensees,
and all but 100 of the licenses are held
by educational institutions. Thus, the
Commission estimates that at least 1,932
ITFS licensees are small entities.

48. In the 1998 and 1999 LMDS
auctions, the Commission defined a
small business as an entity that has
annual average gross revenues of less
than $40 million in the previous three
calendar years. Moreover, the
Commission added an additional
classification for a “very small
business,” which was defined as an
entity that had annual average gross
revenues of less than $15 million in the
previous three calendar years. These
definitions of “small business” and
“very small business” in the context of
the LMDS auctions have been approved
by the SBA. In the first LMDS auction,
104 bidders won 864 licenses. Of the
104 auction winners, 93 claimed status
as small or very small businesses. In the
LMDS re-auction, 40 bidders won 161
licenses. Based on this information, the
Comumission believes that the number of
small LMDS licenses will include the 93
winning bidders in the first auction and
the 40 winning bidders in the re-
auction, for a total of 133 small entity
LMDS providers as defined by the SBA
and the Commission’s auction rules.

49. 218-219 MHz Service. The first
auction of 218-219 MHz spectrum
resulted in 170 entities winning licenses
for 594 Metropolitan Statistical Area
(MSA) licenses. Of the 594 licenses, 557
were won by entities qualifying as a
small business. For that auction, the
small business size standard was an
entity that, together with its affiliates,
has no more than a $6 million net worth
and, after federal income taxes
(excluding any carry over losses), has no
more than $2 million in annual profits
each year for the previous two years. In
the 218-219 MHz Report and Order and
Memorandum Opinion and Order, the

Commission established a small
business size standard for a “small
business” as an entity that, together
with its affiliates and persons or entities
that hold interests in such an entity and
their affiliates, has average annual gross
revenues not to exceed $15 million for
the preceding three years. A “very small
business” is defined as an entity that,
together with its affiliates and persons
or entities, holds interests in such an
entity and its affiliates, has average
annual gross revenues not to exceed $3
million for the preceding three years.
These size standards will be used in
future auctions of 218-219 MHz
spectrum.

50. 24 GHz—Incumbent Licensees.
This analysis may affect incumbent
licensees who were relocated to the 24
GHz band from the 18 GHz band, and
applicants who wish to provide services
in the 24 GHz band. The applicable SBA
small business size standard is that of
“Cellular and Other Wireless
Telecommunications” companies. This
category provides that such a company
is small if it employs no more than
1,500 persons. The Commission believes
that there are only two licensees in the
24 GHz band that were relocated from
the 18 GHz band, Teligent and TRW,
Inc. It is the Commission’s
understanding that Teligent and its
related companies have less than 1,500
employees, though this may change in
the future. TRW is not a small entity.
Thus, only one incumbent licensee in
the 24 GHz band is a small business
entity.

51. 24 GHz—Future Licensees. With
respect to new applicants in the 24 GHz
band, the small business size standard
for “small business” is an entity that,
together with controlling interests and
affiliates, has average annual gross
revenues for the three preceding years
not in excess of $15 million. “Very
small business” in the 24 GHz band is
an entity that, together with controlling
interests and affiliates, has average gross
revenues not exceeding $3 million for
the preceding three years. The SBA has
approved these small business size
standards. These size standards will
apply to the future auction, if held.

Satellite Service Providers

52. Satellite Telecommunications.
Since 2007, the SBA has recognized
satellite firms within this revised
category, with a small business size
standard of $15 million. The most
current Census Bureau data, however,
are from the (last) economic census of
2002, and the Commission will use
those figures to gauge the prevalence of
small businesses in this category. Those
size standards are for the two census

categories of ““Satellite
Telecommunications” and ‘‘Other
Telecommunications.”

53. The first category of Satellite
Telecommunications “‘comprises
establishments primarily engaged in
providing point-to-point
telecommunications services to other
establishments in the
telecommunications and broadcasting
industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications.” For this category,
Census Bureau data for 2002 show that
there were a total of 371 firms that
operated for the entire year. Of this
total, 307 firms had annual receipts of
under $10 million, and 26 firms had
receipts of $10 million to $24,999,999.
Consequently, the Commission
estimates that the majority of Satellite
Telecommunications firms are small
entities that might be affected by the
Commission’s action.

54. The second category of Other
Telecommunications “comprises
establishments primarily engaged in (1)
providing specialized
telecommunications applications, such
as satellite tracking, communications
telemetry, and radar station operations;
or (2) providing satellite terminal
stations and associated facilities
operationally connected with one or
more terrestrial communications
systems and capable of transmitting
telecommunications to or receiving
telecommunications from satellite
systems.” For this category, Census
Bureau data for 2002 show that there
were a total of 332 firms that operated
for the entire year. Of this total, 303
firms had annual receipts of under $10
million and 15 firms had annual
receipts of $10 million to $24,999,999.
Consequently, the Commission
estimates that the majority of Other
Telecommunications firms are small
entities that might be affected by the
Commission’s action.

Cable and OVS Operators

55. In 2007, the SBA recognized new
census categories for small cable
entities. However, there is no census
data yet in existence that may be used
to calculate the number of small entities
that fit these definitions. Therefore, the
Commission will use prior definitions of
these types of entities in order to
estimate numbers of potentially-affected
small business entities. In addition to
the estimates provided above, the
Commission considers certain
additional entities that may be affected
by the data collection from broadband
service providers. Because section 706
requires us to monitor the deployment
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of broadband regardless of technology or
transmission media employed, the
Commission anticipates that some
broadband service providers will not
provide telephone service. Accordingly,
the Commission describes below other
types of firms that may provide
broadband services, including cable
companies, MDS providers, and
utilities, among others.

56. Cable and Other Program
Distribution. The Census Bureau defines
this category as follows: “This industry
comprises establishments primarily
engaged as third-party distribution
systems for broadcast programming. The
establishments of this industry deliver
visual, aural, or textual programming
received from cable networks, local
television stations, or radio networks to
consumers via cable or direct-to-home
satellite systems on a subscription or fee
basis. These establishments do not
generally originate programming
material.” The SBA has developed a
small business size standard for Cable
and Other Program Distribution, which
is: all such firms having $13.5 million
or less in annual receipts. According to
Census Bureau data for 2002, there were
a total of 1,191 firms in this category
that operated for the entire year. Of this
total, 1,087 firms had annual receipts of
under $10 million, and 43 firms had
receipts of $10 million or more but less
than $25 million. Thus, under this size
standard, the majority of firms can be
considered small.

57. Cable Companies and Systems.
The Commission has also developed its
own small business size standards, for
the purpose of cable rate regulation.
Under the Commission’s rules, a “small
cable company” is one serving 400,000
or fewer subscribers, nationwide.
Industry data indicate that, of 1,076
cable operators nationwide, all but
eleven are small under this size
standard. In addition, under the
Commission’s rules, a “small system” is
a cable system serving 15,000 or fewer
subscribers. Industry data indicate that,
of 7,208 systems nationwide, 6,139
systems have under 10,000 subscribers,
and an additional 379 systems have
10,000-19,999 subscribers. Thus, under
this second size standard, most cable
systems are small.

58. Cable System Operators. The
Communications Act of 1934, as
amended, also contains a size standard
for small cable system operators, which
is “‘a cable operator that, directly or
through an affiliate, serves in the
aggregate fewer than 1 percent of all
subscribers in the United States and is
not affiliated with any entity or entities
whose gross annual revenues in the
aggregate exceed $250,000,000.” The

Commission has determined that an
operator serving fewer than 677,000
subscribers shall be deemed a small
operator, if its annual revenues, when
combined with the total annual
revenues of all its affiliates, do not
exceed $250 million in the aggregate.
Industry data indicate that, of 1,076
cable operators nationwide, all but ten
are small under this size standard. The
Commission notes that it neither
requests nor collects information on
whether cable system operators are
affiliated with entities whose gross
annual revenues exceed $250 million,
and therefore the Commission is unable
to estimate more accurately the number
of cable system operators that would
qualify as small under this size
standard.

59. Open Video Services. Open Video
Service (OVS) systems provide
subscription services. As noted above,
the SBA has created a small business
size standard for Cable and Other
Program Distribution. This standard
provides that a small entity is one with
$13.5 million or less in annual receipts.
The Commission has certified
approximately 45 OVS operators to
serve 75 areas, and some of these are
currently providing service. Affiliates of
Residential Communications Network,
Inc. (RCN) received approval to operate
OVS systems in New York City, Boston,
Washington, DC, and other areas. RCN
has sufficient revenues to assure that
they do not qualify as a small business
entity. Little financial information is
available for the other entities that are
authorized to provide OVS and are not
yet operational. Given that some entities
authorized to provide OVS service have
not yet begun to generate revenues, the
Commission concludes that up to 44
OVS operators (those remaining) might
qualify as small businesses that may be
affected by the rules and policies
adopted herein.

Electric Power Generation,
Transmission and Distribution

60. Electric Power Generation,
Transmission and Distribution. The
Census Bureau defines this category as
follows: “This industry group comprises
establishments primarily engaged in
generating, transmitting, and/or
distributing electric power.
Establishments in this industry group
may perform one or more of the
following activities: (1) Operate
generation facilities that produce
electric energy; (2) operate transmission
systems that convey the electricity from
the generation facility to the distribution
system; and (3) operate distribution
systems that convey electric power
received from the generation facility or

the transmission system to the final
consumer.” The SBA has developed a
small business size standard for firms in
this category: “A firm is small if,
including its affiliates, it is primarily
engaged in the generation, transmission,
and/or distribution of electric energy for
sale and its total electric output for the
preceding fiscal year did not exceed 4
million megawatt hours.” According to
Census Bureau data for 2002, there were
1,644 firms in this category that
operated for the entire year. Census data
do not track electric output and the
Commission has not determined how
many of these firms fit the SBA size
standard for small, with no more than

4 million megawatt hours of electric
output. Consequently, the Commission
estimates that 1,644 or fewer firms may
be considered small under the SBA
small business size standard.

Internet Service Providers, Web Portals
and Other Information Services

61. In 2007, the SBA recognized two
new small business, economic census
categories. They are (1) Internet
Publishing and Broadcasting and Web
Search Portals, and (2) All Other
Information Services. However, there is
no census data yet in existence that may
be used to calculate the number of small
entities that fit these definitions.
Therefore, the Commission will use
prior definitions of these types of
entities in order to estimate numbers of
potentially affected small business
entities.

62. Internet Service Providers. The
SBA has developed a small business
size standard for Internet Service
Providers (ISPs). ISPs “‘provide clients
access to the Internet and generally
provide related services such as web
hosting, web page designing, and
hardware or software consulting related
to Internet connectivity.” Under the
SBA size standard, such a business is
small if it has average annual receipts of
$23 million or less. According to Census
Bureau data for 2002, there were 2,529
firms in this category that operated for
the entire year. Of these, 2,437 firms had
annual receipts of under $10 million,
and an additional 47 firms had receipts
of between $10 million and
$24,999,999. Consequently, the
Commission estimates that the majority
of these firms are small entities that may
be affected by the Commission’s action.

63. Web Search Portals. The
Commission’s action pertains to
interconnected VoIP services, which
could be provided by entities that
provide other services such as email,
online gaming, web browsing, video
conferencing, instant messaging, and
other, similar IP-enabled services. The
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Commission has not adopted a size
standard for entities that create or
provide these types of services or
applications. However, the Census
Bureau has identified firms that
“operate web sites that use a search
engine to generate and maintain
extensive databases of Internet
addresses and content in an easily
searchable format. Web search portals
often provide additional Internet
services, such as e-mail, connections to
other web sites, auctions, news, and
other limited content, and serve as a
home base for Internet users.” The SBA
has developed a small business size
standard for this category; that size
standard is $6.5 million or less in
average annual receipts. According to
Census Bureau data for 2002, there were
342 firms in this category that operated
for the entire year. Of these, 303 had
annual receipts of under $5 million, and
an additional 15 firms had receipts of
between $5 million and $9,999,999.
Consequently, the Commission
estimates that the majority of these firms
are small entities that may be affected
by the Commission’s action.

64. Data Processing, Hosting, and
Related Services. Entities in this
category “primarily * * * providle]
infrastructure for hosting or data
processing services.” The SBA has
developed a small business size
standard for this category; that size
standard is $23 million or less in
average annual receipts. According to
Census Bureau data for 2002, there were
6,877 firms in this category that
operated for the entire year. Of these,
6,418 had annual receipts of under $10
million, and an additional 251 firms had
receipts of between $10 million and
$24,999,999. Consequently, the
Commission estimates that the majority
of these firms are small entities that may
be affected by the Commission’s action.

65. All Other Information Services.
“This industry comprises
establishments primarily engaged in
providing other information services
(except new syndicates and libraries
and archives).” The Commission’s
action pertains to interconnected VoIP
services, which could be provided by
entities that provide other services such
as email, online gaming, web browsing,
video conferencing, instant messaging,
and other, similar IP-enabled services.
The SBA has developed a small
business size standard for this category;
that size standard is $7 million or less
in average annual receipts. According to
Census Bureau data for 2002, there were
155 firms in this category that operated
for the entire year. Of these, 138 had
annual receipts of under $5 million, and
an additional four firms had receipts of

between $5 million and $9,999,999.
Consequently, the Commission
estimates that the majority of these firms
are small entities that may be affected
by the Commission’s action.

66. Internet Publishing and
Broadcasting. “This industry comprises
establishments engaged in publishing
and/or broadcasting content on the
Internet exclusively. These
establishments do not provide
traditional (non-Internet) versions of the
content that they publish or broadcast.”
The SBA has developed a small
business size standard for this census
category; that size standard is 500 or
fewer employees. According to Census
Bureau data for 2002, there were 1,362
firms in this category that operated for
the entire year. Of these, 1,351 had
employment of 499 or fewer employees,
and six firms had employment of
between 500 and 999. Consequently, the
Commission estimates that the majority
of these firms are small entities that may
be affected by the Commission’s action.

Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

67. In the NPRM, the Commission
considers whether to implement certain
reporting requirements relating to
service quality and infrastructure
information. Specifically, the
Commission seeks comment on whether
to impose certain reporting
requirements previously required
through ARMIS Reports 43—-05, 43—06,
43-07 and 43-08, or similar
requirements. In addition, the NPRM
seeks comment on the appropriate
confidentiality protections for such
information. The Commission also seeks
comment on the mechanism for
collecting that information.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

68. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
(among others) the following four
alternatives: (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

69. As noted above, the NPRM seeks
comment on possible methods for

reporting the proposed information
collections, as well as suggestions of
methods to maintain and report the
information that achieve the purposes of
the NPRM while minimizing the burden
on reporting entities, including small
entities. This information will assist the
Commission in determining whether
these various proposed information
collections would impose a significant
economic impact on small entities.
Based on these questions, the
Commission anticipates that the record
will be developed concerning
alternative ways in which the
Commission could lessen the burden on
small entities.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

70. None.
Ordering Clauses

71. Accordingly, it is ordered that,
pursuant to sections 1-5, 10, 11, 201—
205, 211, 215, 218-220, 251-271, 303(r),
332, 403, 502, and 503 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151-155, 160, 161,
201-205, 211, 215, 218-220, 251-271,
303(r), 332, 403, 502, and 503, and
section 706 of the Telecommunications
Act of 1996, 47 U.S.C. 157 nt, this
Memorandum Opinion and Order and
Notice of Proposed Rulemaking is
adopted.

72. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Further Notice of Proposed
Rulemaking, including the Initial
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration.

73. It is further ordered, pursuant to
sections 1.103(a) and 1.427(b) of the
Commission’s rules, 47 CFR 1.103(a),
1.427(b), that comments are due on or
before November 14, 2008 and reply
comments are due on or before
December 15, 2008.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. E8—24476 Filed 10-14—08; 8:45 am]|
BILLING CODE 6712-01-P
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[FWS—-R6-ES-2008-0088; MO 9921050083~
B2]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To List the Least Chub
(lotichthys phlegethontis) as
Threatened or Endangered With
Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90-day petition
finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90-day finding on a petition to list the
least chub (Iotichthys phlegethontis) as
threatened or endangered under the
Endangered Species Act of 1973, as
amended (Act). We find that the petition
presents substantial scientific or
commercial information indicating that
listing of the least chub may be
warranted. Therefore, with the
publication of this notice, we are
initiating a status review of the species,
and we will issue a 12-month finding to
determine if the petitioned action is
warranted. To ensure that the status
review is comprehensive, we are
soliciting scientific and commercial data
regarding this species. We will make a
determination on critical habitat for this
species if, and when, we initiate a
listing action.

DATES: To allow us adequate time to
conduct this review, we request that we
receive information on or before
December 15, 2008.

ADDRESSES: You may submit
information by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS—R6—
ES-2008-0088; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
Suite 222; Arlington, VA 22203.

We will not accept e-mail or faxes. We
will post all information at http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Information Solicited section below for
more details).

FOR FURTHER INFORMATION CONTACT:
Larry Crist, Field Supervisor, Utah
Ecological Services Field Office, 2369

West Orton Circle, Suite 50, West Valley
City, UT 84119; telephone 801-975—
3330, extension 126. If you use a
telecommunications device for the deaf
(TDD), call the Federal Information
Relay Service (FIRS) at 800-877-8339.

SUPPLEMENTARY INFORMATION:
Information Solicited

When we make a finding that a
petition presents substantial
information to indicate that listing a
species may be warranted, we are
required to promptly commence a
review of the status of the species. To
ensure that the status review is
complete and based on the best
available scientific and commercial
information, we are soliciting
information from the public, other
concerned governmental agencies,
Native American Tribes, the scientific
community, industry, or any other
interested parties concerning the status
of the least chub. We are seeking
information regarding the species’
historical and current status and
distribution, its biology and ecology,
ongoing conservation measures for the
species and its habitat, and threats to
the species and its habitat.

If we determine that listing the least
chub is warranted, it is our intent to
propose critical habitat to the maximum
extent prudent and determinable at the
time we propose to list the species.
Therefore, with regard to areas within
the geographical range currently
occupied by the least chub, we also
request data and information on what
may constitute physical or biological
features essential to the conservation of
the species, where these features are
currently found, and whether any of
these features may require special
management considerations or
protection. In addition, we request data
and information regarding whether
there are areas outside the geographical
area occupied by the species that are
essential to the conservation of the
species. Please provide specific
information as to what, if any, critical
habitat you think we should propose for
designation if the species is proposed
for listing, and why such habitat meets
the requirements of the Act (16 U.S.C.
1531 et seq.).

Please note that submissions merely
stating support or opposition to the
action under consideration without
providing supporting information,
although noted, will not be considered
in making a determination, as section
4(b)(1)(A) of the Act directs that
determinations as to whether any
species is a threatened or endangered
species shall be made “solely on the
basis of the best scientific and

commercial data available.” At the
conclusion of the status review, we will
issue the 12-month finding on the
petition, as provided in section
4(b)(3)(B) of the Act (16 U.S.C.
1533(b)(3)(B)).

You may submit your information
concerning this 90-day finding by one of
the methods listed in the ADDRESSES
section. We will not accept comments
sent by e-mail or fax or to an address not
listed in the ADDRESSES section. Finally,
we may not consider comments that we
do not receive by the date specified in
the DATES section.

If you submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov.

Information and materials we receive,
as well as supporting documentation we
used in preparing this 90-day finding,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Utah Ecological Services Field
Office (see FOR FURTHER INFORMATION
CONTACT).

Background

Section 4(b)(3)(A) of the Endangered
Species Act requires that we make a
finding on whether a petition to list,
delist, or reclassify a species presents
substantial scientific or commercial
information indicating that the
petitioned action may be warranted. We
are to base this finding on information
provided in the petition and supporting
information otherwise available in our
files at the time of the petition review.
To the maximum extent practicable, we
are to make this finding within 90 days
of our receipt of the petition, and
publish our notice of this finding
promptly in the Federal Register.

Our standard for substantial
information as defined in the Code of
Federal Regulations (CFR) regarding a
90-day petition finding is “that amount
of information that would lead a
reasonable person to believe that the
measure proposed in the petition may
be warranted” (50 CFR 424.14(b)). If we
find that the petition presented
substantial information, we are required
to promptly commence a review of the
status of the species.
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We received a petition from the
Center for Biological Diversity,
Confederated Tribes of the Goshute
Reservation, Great Basin Chapter of
Trout Unlimited, and Utah Chapter of
the Sierra Club, dated June 19, 2007,
requesting that we list the least chub
(Iotichthys phlegethontis) as threatened
or endangered under the Act.
Additionally, the petition requested that
critical habitat be designated concurrent
with listing. The petition clearly
identified itself as a petition and
included the identification information,
as required in 50 CFR 424.14(a). We
acknowledged receipt of the petition in
a letter dated July 13, 2007. In that letter
we advised the petitioners that we could
not address their petition at that time
because existing court orders and
settlement agreements for other listing
actions required nearly all of our listing
funding. We also concluded that
emergency listing of the least chub was
not warranted.

In making this finding, we relied on
information provided by the petitioners
that we determined to be reliable after
reviewing sources referenced in the
petition and available in our files. We
evaluated that information in
accordance with 50 CFR 424.14(b). Our
process for making this 90-day finding
under section 4(b)(3)(A) of the Act is
limited to a determination of whether
the information in the petition meets the
“substantial information” threshold.

Previous Federal Actions

In 1972, and again in 1989, the least
chub was recognized as a threatened
species by the Endangered Species
Committee of the American Fisheries
Society (Miller 1972, p. 250; Williams et
al. 1989, pp. 2, 5). In 1980, the Service
reviewed the species’ status and
determined that there was insufficient
data to warrant its listing as an
endangered or threatened species. On
December 30, 1982, the Service
classified the least chub as a Category 2
Candidate Species (47 FR 58454). In
1989, we again conducted a status
review, and we reclassified least chub as
a Category 1 Candidate Species (54 FR
554). On September 29, 1995, the
Service published a proposed rule to list
the least chub as endangered with
critical habitat (60 FR 50518). A listing
moratorium, imposed by Congress in
1995, suspended all listing activities
and further action on the proposal was
postponed.

During the moratorium, the Service,
Utah Department of Natural Resources
(UDNR), Bureau of Land Management
(BLM), Bureau of Reclamation (BOR),
Utah Reclamation and Mitigation
Conservation Commission (URMCC),

Confederated Tribes of the Goshute
Reservation, and Central Utah Water
Conservancy District developed a Least
Chub Conservation Agreement and
Strategy (LCCAS), and formed the Least
Chub Conservation Team (Perkins et al.
1998). The LCCAS was revised in 2005
(Bailey et al. 2005). The goal of the
agreement is to ensure the species’ long-
term survival within its historic range
and assist in the development of
rangewide conservation efforts. The
objectives of the agreement are to
eliminate or significantly reduce threats
to the least chub and its habitat, to the
greatest extent possible, and to ensure
the continued existence of the species
by restoring and maintaining a
minimum number of least chub
populations throughout its historic
range. The Least Chub Conservation
Team implements the LCCAS, and
monitors populations, threats, and
habitat conditions.

As a result of conservation actions
and commitments made by signatories
to the 1998 LCCAS (Perkins et al. 1998,
p- 10), measures to protect the least
chub were being addressed and
implemented. Consequently, the Service
withdrew the listing proposal on July
29, 1999 (64 FR 41061).

Species Information

The least chub (lotichthys
phlegethontis) is a monotypic cyprinid
(member of the minnow family) that is
typically less than 6.5 centimeters (2.6
inches) long. The species has broad
tolerances to habitat conditions that
have allowed it to persist in the
fluctuating environments of the springs
and marshes of Utah’s West Desert
(Lamarra 1981, p. 1). Least chub are
intermittent spawners, releasing a few
eggs at a time over an extended period
from February to September (Crawford
1979, p. 74). They are opportunistic
feeders and use available food items,
including algae, diatomaceous material,
midges, copepods, and ostracods (Sigler
and Sigler 1987, p. 182; Hickman 1989,
p- 8), depending on seasons and habitats
(Crist and Holden 1980, p. 808; Lamarra
1981, p. 5).

The species is endemic to the
Bonneville Basin of Utah where it was
once widely distributed throughout a
variety of habitats, including rivers,
streams, springs, ponds, marshes, and
swamps (Sigler and Miller 1963, p. 91).
Over the past 15,000 years, least chub
have persisted in relic wetland pockets
left by Bonneville and Provo Lakes,
which have been receding since the
Pleistocene period. A decline in the
abundance of least chub was first noted
in the 1940s and 1950s (Osmundson
1985, p. 1).

Currently, six known, wild, extant
populations of least chub remain. Three
are in Snake Valley in Utah’s West
Desert, and include the Leland Harris
Spring complex, Gandy Salt Marsh, and
Bishop Spring:

(1) Leland Harris—R.R. Miller
collected the first least chub from the
Leland Harris Spring complex in 1970
(Sigler and Sigler 1987, p. 182). The site
is north of the Juab/Millard County line
and is primarily on BLM land, but
portions are privately owned. The site
consists of 12 springheads that feed a
playa wetland. The habitat fluctuates in
size seasonally. Least chub is the
dominant fish species; they are
abundant and the population appears to
be stable (Hines et al. 2008, p. 42). The
site has been monitored annually by the
Utah Division of Wildlife Resources
(UDWR) since 1993 (Hines et al. 2008,
p- 43). Miller Spring is part of the
Leland Harris Spring complex, but
outflows of the two sites are not always
connected.

(2) Gandy Salt Marsh—C.L. Hubbs
collected least chub at this site in 1942
(Sigler and Miller 1963, p. 82). Gandy
Salt Marsh is south of the Millard/Juab
County line and is managed by BLM. It
consists of 52 small springheads that
drain into a large playa wetland. Least
chub numbers fluctuate at this site, but
they are persistent and nonnative
species are not present (Hines et al.
2008, p. 40).

(3) Bishop Springs (Twin Springs)—
This spring complex is the largest
occupied least chub site in Snake
Valley. The marsh has four large springs
containing least chub, including Foote
Reservoir, Central Spring, and two sites
at Twin Springs. These flow into
marshlands, seeps, and braided
channels. The least chub population has
remained stable; however, nonnatives
are present and include common carp
(Cyprinus carpio), bull frogs (Rana
catesbeiana), and a small number of
bass (Micropterus sp.) (Hines et al. 2008,

. 37).
P The remaining three wild populations
are located along the Wasatch Front and
include Mills Valley and Clear Lake in
the Sevier River drainage and Mona
Springs in the Utah Lake drainage:

(4) Mills Valley—The Mills Valley
population was discovered in 1996 by
UDWR biologists. The site is in the
Sevier River drainage in Mills Valley,
southeast Juab County. It consists of a
wetland with many springheads
throughout the complex. Most of Mills
Valley is privately owned, but a portion
is on the UDWR Mills Meadows
Wildlife Management Area (WMA).
Nonnatives at this site include fathead
minnows (Pimephales promelas),
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sunfish (Lepomis sp.), and common carp
(Cyprinus carpio). Surveys from 1999 to
2006 indicate a stable least chub
population; however, fathead minnow
numbers during this period have
doubled (Hines et al. 2008, p. 44).

(5) Clear Lake—In 2003, UDWR
biologists found least chub at the Clear
Lake Waterfow]l Management Area. This
reserve consists of a shallow reservoir
and diked ponds. It is managed by
UDWR to provide waterfowl habitat and
is located on the southern edge of the
Bonneville Basin in Millard County.
Nonnatives captured at Clear Lake
include rainbow trout (Oncorhynchus
mykiss) and common carp. Population
estimates are difficult to determine at
the Clear Lake site; however, since the
discovery of this population, successful
recruitment has been documented
(Hines et al. 2008, p. 45).

(6) Mona Springs—The Mona Springs
population was discovered in 1995 by
biologists from UDWR. The UDWR and
BOR acquired 41.5 hectares (ha) (102.6
acres (ac)) on the Mona Springs complex
(URMCC 2008). Least chub at this site
may be extirpated as a result of
mosquitofish (Gambusia affinis)
infestation (Hines et al. 2008, p. 34).

Portions of wild least chub
populations have been introduced into
captive or natural refuge environments
by UDWR, including five genetic refuge
and translocation sites:

(1) Lucin Pond—Lucin Pond was built
to provide cooling water for locomotive
steam engines for the transcontinental
railroad. The water is collected from
springs in the Pilot Mountains and
delivered by an antiquated aqueduct a
distance of approximately 8 kilometers
(km) (5 miles (mi)). Forty-two least chub
were transplanted to Lucin Pond in
1989 by UDWR biologists; however the
origin of these fish was not documented.
Genetic analysis indicates the fish
originated from both the Gandy Salt
Marsh and Leland Harris populations in
Snake Valley (Mock and Miller 2005, p.
276). Mosquitofish are abundant in the
pond.

(2) Antelope Island—Garden Creek is
a 0.04-ha (0.1-ac) pond that was
dredged by the Utah Department of
Parks and Recreation (UDPR), and is fed
by a perennial stream. In 2004, 947 least
chub were introduced to the pond. This
site is considered a genetic refuge for
the Mona Springs population.
Reproduction and recruitment are
occurring, and this transplant area
appears to be a success (Hines et al.
2008, . 46).

(3) Atherly Reservoir—Atherly
Reservoir is a waterfow]l management
area located in Rush Valley in Tooele
County, and operated by UDWR.

Approximately 13,000 least chub from
the Mills Valley population were
introduced in 2006. Common carp are
present at the site. The status of the
population will be determined after
monitoring is conducted (Hines et al.
2008, p. 50).

(4) Fish Springs National Wildlife
Refuge—Attempts in 1995 and 1996 to
introduce least chub into spring heads
on the refuge were unsuccessful due to
the reinvasion of mosquitofish. In 2007,
least chub were introduced into Ibis and
Pintail Ponds, two units on the Refuge
that had been drained and allowed to
stay dry over the winter. Mosquitofish
are present, but the sites are large, the
habitat is diverse and expansive, and
the ponds can be drained periodically
(Hines et al. 2008, p. 50).

(5) Red Knolls Pond—This site is
located in west Box Elder County.
Nonnative eradication has been
conducted, and the pond is fenced to
exclude livestock. In 2005, 250 least
chub from Bishop Springs were
introduced. Successful recruitment was
observed in 2006 (Hines et al. 2008, p.
50).

Least chub are being held and
produced at the Wahweap State Fish
Hatchery in Big Water, Utah, and the
Fisheries Experiment Station in Logan,
Utah. Fish from these stations are used
for transplants to reintroduction sites.

Threats Analysis

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations (50
CFR 424) set forth the procedures for
adding species to the Federal Lists of
Endangered and Threatened Wildlife
and Plants. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act: (A) The present or
threatened destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence. Listing actions may be
warranted based on any of the above
threat factors, singly or in combination.

In making this 90-day finding, we
evaluated whether information
regarding the least chub, as presented in
the petition and other information
available in our files at the time of
petition review, is substantial, thereby
indicating that listing the least chub as
threatened or endangered may be
warranted. Our evaluation is presented
below.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Habitat or Range

The petitioners state that threats to
the species’ habitat include: (1)
Livestock grazing; (2) mining, including
peat mining and oil and gas leasing and
exploration; (3) urban development; and
(4) water withdrawal and diversion.

Livestock Grazing

The petitioners state that nearly 100
percent of the wild, extant least chub
sites have been impacted by livestock in
the last 10 years, and that direct and
indirect impacts from livestock grazing
to least chub, and aquatic habits in
general, is well documented in the
literature (Schultz and Leininger 1990,
pp. 297-299; Fleischner 1994, pp. 635—
636).

The petitioners report that livestock
grazing impacts at the Mills Valley
population site are the most serious in
existing wild chub habitat. Ungulate
damage occurs at other least chub sites,
including Mona Springs, Leland Harris,
and Twin Springs south of the Bishop
Springs site, and Central Spring and
Foote Reservoir at the Bishop Springs
site. They state that most least chub
habitats are not protected from grazing.

The petitioners provide general
information regarding livestock damage
to least chub habitats, but do not present
specific information that livestock
damage has resulted in least chub
population declines or loss of habitat.
The LCCAS has identified livestock
grazing as a potential threat to least
chub habitats; the Least Chub
Conservation Team monitors grazing
conditions at least chub population
sites, and implements protective
measures as necessary. At the Mona
Springs site, an electric fence has been
installed around the spring and riparian
area to exclude cattle. Fencing has also
been installed at Gandy Salt Marsh,
Leland Harris, and Miller Spring to
exclude cattle from spring head areas. A
rotational grazing plan was
implemented on 75 ha (188 ac) of the
Leland Harris site to improve habitat
conditions (Hines et al. 2008, p. 8).

On the basis of our evaluation of the
information presented in the petition,
we determined that the petition does
not present substantial information
indicating that listing the least chub
may be warranted due to the present or
threatened destruction, modification, or
curtailment of its habitat or range due to
livestock grazing. The Least Chub
Conservation Team implements
monitoring and mitigation measures
through the LCCAS to reduce the threat
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of livestock grazing to known
populations of least chub.

Mining, Oil and Gas Leasing and
Exploration

The petitioners state that mining can
negatively impact least chub
populations by polluting streams or
reducing stream flows. The petition
documents illegal peat mining in Mills
Valley on private property in the late
1990s. Mills Valley contains one of the
larger least chub populations. Although
the illegal activities have ceased,
permits have now been issued that
could allow future peat mining. The
petitioners acknowledge that peat
mining has not yet occurred, and they
reference an evaluation indicating that
peat mining in Mills Valley might not be
profitable.

The petitioners accurately report that
oil and gas leasing and exploration is
ongoing in areas occupied by least chub.
They state that oil and gas exploration
or development can result in impacts to
springs, marshes, and riparian and other
associated vegetation. Water used for
these operations can impact habitats by
polluting streams or reducing stream
flows.

The petition documents that, in 2006,
BLM leased multiple parcels north and
west of Miller Spring and in parts of the
Leland Harris population site. Most of
the Gandy Salt Marsh area and portions
of Mills Valley also have been leased.
Applications for permits to drill at these
sites have not yet been pursued. The
petitioners document that BLM has
attached directional drilling stipulations
to the Gandy Salt Marsh leases with the
intent to minimize impacts to occupied
least chub habitats.

Seismic lines have been tested to
determine locations of oil and gas
deposits in the Mills Valley area.
Although lease holders have committed
to avoiding spring and marsh habitats
within seismic routes, the petitioners
believe that impacts will occur from
seismic exploration. The petitioners
state that vehicles, including drilling
rigs and recording trucks, will crush
vegetation and compact soils. Routes
used for seismic exploration will likely
become established roads. Surface
activities may impact water quality.
Drilling activities have the potential to
release drilling fluids into the aquifer or
fracture underground geologic features
that are associated with spring
discharge.

We are aware of past illegal peat
mining activities in Mills Valley. We
reviewed the potential for lawful peat
mining to occur in the future. As the
petitioners cite, UDNR contracted an
analysis of the quality of the peat in

2003. The report revealed that the peat
is of inferior quality and would not be
financially profitable to harvest.
Therefore, given our current
understanding of peat quality in the
area, we believe the threat from large-
scale peat mining is minimal.

Oil and gas leasing and exploration
have the potential to impact least chub
habitats. The petition provides general
information regarding the extent of oil
and gas leasing and potential
development in least chub habitats.
However, it does not present specific
information that this development has
resulted in losses, or threatens to result
in losses, of least chub habitat. The
petition correctly identifies
conservation measures that BLM has
attached to leases in occupied least
chub habitats.

Much of the information in the
petition concerning oil and gas leasing
and exploration identifies potential
rather than actual impacts. On the basis
of our evaluation of the information
presented in the petition, we
determined that it does not present
substantial information to indicate that
listing the least chub may be warranted
due to the present or threatened
destruction, modification, or
curtailment of its habitat or range due to
mining or oil and gas leasing or
exploration.

Urban and Suburban Development

The petitioners indicate that urban
and suburban development affect least
chub habitats with numerous, diverse,
direct and indirect impacts, including
but not limited to: (1) Encroachment
that changes the hydrology, sediment
regimes, and pollution input; (2) human
occupation near streams and springs
that increases the potential for
introduction of nonnative plants and
animals; and (3) alterations of stream
banks, floodplains, and wetland habitats
by increased diversions of surface flows
and connected groundwater.

The petitioners state that throughout
the Utah Lake hydrological subunit,
residential development and
agricultural and municipal water
development projects have impacted
least chub by converting habitats into
residential areas and altering natural
flows. They indicate that the Mona
Springs habitat is experiencing rapid
growth and that a development is
expanding to within 2 km (1.25 mi) of
the least chub site.

We acknowledge that development
has impacted the Wasatch Front least
chub populations. The least chub was
originally reported to be common
throughout the Bonneville Basin in a
variety of habitat types (Sigler and

Miller 1963, p. 82). Innumerable
springs, streams, and wetlands along the
Wasatch Front have been impacted or
eliminated as a result of development.

However, within the currently
occupied range of the least chub, no
wild populations are known to be at risk
from urban development. UDWR owns
the majority of suitable habitat of
populations near the Wasatch Front,
including the Mona Springs and Clear
Lake sites, and a portion of Mills Valley.
In addition, Mills Valley is largely a
peat wetland with low development
potential. On the basis of our evaluation
of the information presented in the
petition, we determined that it does not
present substantial information to
indicate that listing the least chub may
be warranted due to the present or
threatened destruction, modification, or
curtailment of its habitat or range due to
urban or suburban development.

Water Withdrawal and Diversion

The petitioners consider the most
significant threat to Snake Valley least
chub populations to be proposed
groundwater withdrawals from the
Snake Valley aquifer. They indicate that
the agency charged with supplying
water to Las Vegas, the Southern
Nevada Water Authority (SNWA), has
proposed drilling nine groundwater
pumping stations just inside Nevada on
the Utah/Nevada border in Snake
Valley, and withdrawing up to 3,048 to
3,658 hectare-meters (ha-m) (25,000 to
30,000 ac-ft) a year of groundwater
(Schaeffer and Harrill 1995, p. 11). The
petitioners believe the wells will likely
be drilled at locations where water from
creeks coming off the Snake Range
becomes subterranean and enters Utah’s
portion of Snake Valley. If all permits
are granted, SNWA intends to start
pumping in 2015. The petitioners state
that although SNWA'’s formal proposal
calls for pumping about 3,048 ha-m
(25,000 ac-ft) of water per year from
Snake Valley, SNWA has applications
on file with the Nevada State Engineer
for pumping roughly double that
amount—up to 6,177 ha-m (50,665 ac-ft)
per year. In their Clark, Lincoln, and
White Pine Counties Groundwater
Development (GWD) Project Final
Scoping Package for an Environmental
Impact Statement, SNWA identified 9
points of diversion in Snake Valley and
estimates of 15 to 25 groundwater
production wells (BLM 2006, pp. 1, 2,
17, 18).

The petitioners reference several
studies predicting impacts to the
dynamics and overall budget of the
Snake Valley groundwater system
(Schaeffer and Harrill 1995, pp. 19-27;
Kirby and Hurlow 2005, pp. 21-26, 30—
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34). They state that once groundwater
pumping at the base of the Snake Range
begins, spring discharge throughout
Snake Valley will decrease by an
unpredictable amount and rate.

The petitioners present their concerns
relative to characterization of the aquifer
and conclude that groundwater
pumping in Spring Valley, Nevada, will
affect Utah resources. Reductions in the
water table of the Spring Valley aquifer
could decrease the current flow of an
estimated 488 to 610 ha-m (4,000 to
5,000 ac-ft) per year through the alluvial
aquifer that delivers groundwater to
Snake Valley. The petitioners question
whether the water in this aquifer is a
renewable resource. They believe that
geologic changes may have occurred
since the aquifers filled, resulting in
partitioning of the aquifers and
alteration of flows within the system.

To evaluate the reliability of the
petitioners’ statements concerning water
withdrawals, we reviewed the
information available to us in our files.
Aspects of the GWD project have
changed since the petitioners’
description, and will likely continue to
change as the project progresses. An
overview of the GWD project indicates
that the SNWA has applied to the BLM
for issuance of rights-of-way to
construct and operate a system of
regional water supply and conveyance
facilities. The project would include
conveyance of up to 24,384 ha-m
(200,000 ac-ft) of groundwater—20,360
ha-m (167,000 ac-ft) by SNWA and the
remaining capacity provided for Lincoln
County Water District from six
hydrographic basins (SNWA 2007, p. 1—-
1). The groundwater that SNWA intends
to convey would be from both existing
and future permitted water rights in
hydrographic basins of the Great Salt
Lake Desert Regional Flow System
(Nevada and Utah) and White River
Flow System (Nevada).

The GWD project includes
construction and operation of
groundwater production wells, water
conveyance facilities, and power
facilities. The proposed production
wells and facilities would be located on
public lands managed by BLM in
Nevada. No facilities are planned in
Utah. Two portions of the GWD project,
the Spring Valley Basin and the Snake
Valley Basin, may affect Utah resources
(SNWA 2007, p. 1-1).

The Nevada State Engineer issued a
ruling on April 16, 2007, approving a
major portion of the SNWA
groundwater rights applications for the
Spring Valley Hydrographic Basin.
SNWA can pump 4,877 ha-m (40,000
ac-ft) annually from the Basin, with the
potential for an additional 2,438 ha-m

(20,000 ac-ft) per year based on results
of 10 years of monitoring (State of
Nevada 2007, p. 56). The Service and
other Department of the Interior (DOI)
agencies (BLM, National Park Service,
and Bureau of Indian Affairs) protested
SNWA'’s Spring Valley water rights
applications when they were filed in
1989, based in part on potential impacts
to water-dependent resources.

The DOI agencies reached a stipulated
agreement with SNWA for the Spring
Valley withdrawal, and withdrew their
protests before the Nevada State
Engineer held a hearing. The Stipulated
Agreement, signed in September 2006,
established a process for developing and
implementing hydrologic and biologic
monitoring, management, and
mitigation (State of Nevada 2007, p. 56).
Representatives from the Service and
UDWR are participating on the
Biological Work Group formed under
the Spring Valley Stipulation
Agreement. This group is designing and
implementing a monitoring,
management, and mitigation plan to
avoid unreasonable adverse effects to
water-dependent ecosystems and to
maintain or enhance baseline biologic
integrity and ecological health (SNWA
2006, Exhibit 2). In accordance with the
Nevada State Engineer’s ruling, 5 years
of baseline data must be collected and
analyzed prior to initiation of any
groundwater pumping.

The Nevada State Engineer hearings
on SNWA water rights applications in
Snake Valley have not yet been
scheduled. According to the Lincoln
County Recreation and Development
Act (LCCRDA) of 2004, before any trans-
basin diversion from groundwater
basins located within Nevada and Utah,
the States must reach an agreement on
the division of water resources and
groundwater flow systems. Negotiations
are occurring, but Nevada and Utah
have not reached agreement. The
timeframe for an interstate water
withdrawal agreement for Snake Valley
is uncertain.

The petitioners reference predictions
of impacts to the Snake Valley aquifer
from groundwater pumping (Kirby and
Hurlow 2005, p. 33). We concur that
some or all of these impacts may occur.
However, a lack of information on the
extent of aquifers, their hydraulic
properties, and the distribution of water
levels in the aquifers makes it difficult
to develop a reliable prediction of the
amount or location of draw-down, or the
rate of change in natural discharge,
caused by pumping (Prudic 2006, p. 3).
A hydrologic groundwater flow model
specific to the six basins being analyzed
in the current Environmental Impact

Statement (EIS), and outlined in the
GWD project, is being developed.

The LCCRDA of 2004 directed a study
of groundwater quantity, quality, and
flow characteristics in the carbonate and
alluvial aquifers of White Pine County,
Nevada; groundwater basins located in
White Pine or Lincoln Counties,
Nevada; and adjacent areas in Utah.
This Basin and Range Carbonate Aquifer
System (BARCAS) study was conducted
by U.S. Geological Survey (USGS), the
Desert Research Institute, and the State
of Utah. USGS released a final report of
the BARCAS study on February 22,
2008 (USGS 2008).

The BARCAS study included a water-
resources assessment of the geologic
framework and hydrologic processes
influencing the quantity and quality of
groundwater resources. USGS
determined that groundwater systems
underlying many of the valleys in
eastern Nevada and western Utah are
not isolated, but rather contribute to or
receive flow from adjoining basins.
They also determined that some large-
volume springs cannot be supported
entirely by the local recharge from the
adjacent mountains; these springs
depend on water from potentially
hundreds of miles away (USGS 2008,
pp. 2-8).

The BARCAS study is used to guide
designation of basin and regional
groundwater ‘“‘budgets” for 13
hydrographic areas and the entire study
area in White Pine County, Nevada. The
study included assessment of the
hydrogeology, recharge and discharge,
and groundwater flow and geochemistry
of the aquifer system. One result from
the BARCAS study was documentation
that the study-wide average annual
groundwater recharge exceeded annual
discharge by about 10,973 ha-m (90,000
ac-ft); most of this groundwater surplus
exits the study area through Snake
Valley to the northeast or White River
Valley to the south (USGS 2008, p. 3).

In 2007, the Utah State Legislature
charged the Utah Geological Survey
with establishing a groundwater
monitoring network in Utah’s West
Desert in response to the proposed
groundwater pumping project. The
objectives of the monitoring network are
to define background water level and
geochemical conditions prior to SNWA
pumping, and to quantify any changes
in these conditions after pumping
begins.

On the basis of our evaluation of the
information presented in the petition
and in our files, we determined that the
petition presents substantial
information to indicate that listing least
chub as a threatened or endangered
species may be warranted due to water
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withdrawal and diversion. However, a
great deal of uncertainty exists regarding
the long-term effects of the groundwater
pumping proposal for aquifers and
surface waters in Utah’s West Desert.
Numerous models and studies are
underway that should provide
additional information that would
enable us to evaluate effects.

The GWD project is anticipated to be
completed in January 2014 (SNWA
2007, pp. 4-11). Prior to its completion,
baseline data collection and research on
biologic and hydrologic impacts will
continue. Despite lack of specific data at
this time, the level of concern regarding
negative impacts to spring discharge
rates, and ultimately least chub habitats,
from groundwater pumping is high.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

The petition states the overutilization
for commercial, recreational, scientific
or educational purposes does not
currently pose a threat to least chub.

C. Disease or Predation

The petitioners document that where
nonnative fishes have been introduced,
least chub are unlikely to persist
(Osmundson 1985, p. 2; Hickman 1989,
pp- 2-3, 9). Introduced game fishes,
including largemouth bass (Micropterus
salmoides), rainbow trout
(Oncorhynchus mykiss), common carp
(Cyprinus carpio), and brook trout
(Salvelinus fontinalis), are predators on
least chub, and these species have been
stocked into least chub habitats
(Workman et al. 1979, pp. 1-2, 136;
Sigler and Sigler 1987, p. 183;
Osmundson 1985, p. 2; Crist 1990, p. 5).

The petitioners note that mosquitofish
(Gambusia affinis), in particular, are a
direct threat because of aggressive
predation on least chub eggs and young
(Sigler and Sigler 1987, p. 183; Sigler
and Miller 1963, p. 92). They indicate
that population declines at Mona
Springs (Hines et al. 2008, p. 34) and
Lucin Pond (Thompson 2005, p. 4) have
been directly attributed to the presence
of mosquitofish.

The petitioners note that disease and
incidence of parasitism are not major
factors affecting least chub. The parasite
blackspot (Neascus cuticola) is known
to be present in the Leland Harris
population. Infested least chub
examined to date have appeared to be
robust and in good condition (Bailey et
al. 2005, p. 21).

We fing that the petition presents
substantial information indicating that
nonnative species, particularly
mosquitofish, are a predation threat to
least chub in wild and translocated

populations. Wasatch Front populations
are currently impacted the most by
nonnative species. The Mona Springs
population is near extirpation (Hines et
al. 2008, p. 34) due to the invasion of
mosquitofish. The nonnative fathead
minnow (Pimephales promelas) is
prominent at the Mills Valley site, and
sunfish (Lepomis sp.) and common carp
also are present; however, no effects
have been observed to the least chub
population (Hines et al. 2008, p. 43).
Rainbow trout and common carp have
been captured at Clear Lake, and other
nonnative species may be present; these
species do not appear to be affecting the
least chub population.

Two efforts to translocate least chub
to Fish Springs National Wildlife Refuge
failed as a result of predation (and
competition) by mosquitofish. A similar
translocation on Antelope Island also
failed as a result of predation by
mosquitofish.

The Least Chub Conservation Team
implements ongoing efforts to prevent
the introduction of nonnative species
into least chub habitats. The Policy for
Fish Stocking and Transfer Procedures
includes protocols for the introduction
of nonnative species, including game,
and is adhered to by UDWR. All
stocking actions must be consistent with
ongoing recovery and conservation
actions for Utah Sensitive Species
(UDWR 1997, p. 19).

In addition, the Least Chub
Conservation Team (LCCT) has
attempted mechanical removal of
mosquitofish from occupied least chub
habitats, most intensively at the Mona
Springs complex. The least chub
population at Mona Springs has been
steadily declining since 1999. UDWR
made extensive efforts to mechanically
remove mosquitofish at this site for 3
consecutive years, but even after 95
percent removal, the population
recovered within a year (Hines ef al.
2008, p. 32). Least chub at this location
are now near extirpation (Hines et al.
2008, p. 31). A treatment for
mosquitofish at Water and Deadman
Springs on the Fish Springs National
Wildlife Refuge was conducted in 1995
and 1996 through a combination of
Rotenone application and draining the
ponds. Least chub were then
transplanted into the ponds, but re-
invasion by mosquitofish resulted in
transplant failure (Wilson and Whiting
2002, p. 4; Wilson and Mills 2004, pp.
4-5).

In 2002, a Memorandum of
Understanding (MOU) between UDWR
and Mosquito Abatement Districts was
finalized in order to reduce the spread
of mosquitofish in Utah. The Mosquito
Abatement Districts are now restricted

to stocking in ornamental ponds. In
2008, UDWR and the Mosquito
Abatement Districts of Salt Lake and
Davis Counties will conduct pilot
studies to determine the effectiveness of
replacing mosquitofish with least chub
for mosquito control purposes; however,
this has not yet been completed.

Despite efforts to monitor and remove
mosquitofish, this nonnative species
continues to be a predation threat (as
well as a competitor; see Factor E) to the
least chub. At some sites, such as Mona
Springs, the threat is large enough that
extirpation of least chub populations is
possible. On the basis of our evaluation
of the information presented in the
petition, we find that the petition
presents substantial information
indicating that listing the least chub as
a threatened or endangered species may
be warranted due to the presence and
potential spread of nonnative predatory
species in least chub habitats.

D. Inadequacy of Existing Regulatory
Mechanisms

The petition reviews the legal
authorities of each Federal agency
relative to providing protection for the
least chub, including the Service, BLM,
and U.S. Army Corps of Engineers
(Corps). The petitioners indicate that
State, Tribal, and local programs are
inadequate substitutes for Federal
protection under the Act (Center for
Biological Diversity v. Gale Norton, CV
01-409 TUC DCB, Jan. 13, 2003;
Doremus and Page 2001, p. 1266). They
acknowledge other agencies that
contribute to the LCCAS, but have no
regulatory authority, including BOR,
URMCC, and the Central Utah Water
Conservancy District.

The petition indicates that the Service
has no specific authority to take actions
for recovery of least chub. Consideration
or implementation of Service
recommendations is discretionary. The
petition states that management of least
chub habitat on BLM lands is likely
inadequate to prevent further decline of
the species in Snake Valley because,
regardless of the Federal Land Policy
and Management Act (43 U.S.C. 1701 et
seq.) and the National Environmental
Policy Act (42 U.S.C. 4231 et seq.),
impacts continue to occur to least chub
sites. The Corps administers issuance of
dredge and fill permits under section
404 of the Clean Water Act (33 U.S.C.
1251 et seq.). These permits regulate a
wide variety of activities in streams and
wetlands in both the historic and extant
range of least chub. Under the
regulations and policies governing
implementation of this program, there is
substantial latitude for allowing
destruction and degradation of stream
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habitats, including those that could
potentially support least chub.

The least chub is currently classified
in the State of Utah as a Tier 1 Sensitive
Species, a status that includes federally
listed species and species for which a
Conservation Agreement has been
completed and implemented (UDWR
2005, pp. 5-3).

The petitioners review the extensive
efforts of UDWR, as a result of the
LCCAS, to implement conservation
measures for the least chub. They
compare proposed measures in the
LCCAS to completed conservation
measures of habitat enhancement and
protection, restoration of hydrologic
conditions, nonnative control, range
expansion, monitoring, mitigation,
regulation, and information and
education programs. The petitioners
acknowledge progress made in all
categories, but conclude that it is not
adequate; despite the extensive efforts
and new information on the species, the
status of the least chub has not
substantially improved since it was
determined warranted for listing in
1995.

Although the least chub does not have
protection under the Act, conservation
provisions have been accomplished.
The Service is represented on the
LCCAS Technical Team, and we
evaluate the progress of actions to
protect the species. BLM also
participates on the LCCAS Technical
Team and assists in on-the-ground
projects, such as fencing and habitat
restoration, and has attached
conservation measures to leases in areas
of occupied least chub habitats.

UDWR, through coordinated efforts by
the Least Chub Conservation Team, has
implemented site-specific habitat
enhancement and restoration projects
that include land acquisition,
conservation easements, landowner
agreements, bank stabilization,
nonnative vegetation removal, fencing
to exclude livestock, dredging, and
water line repairs (Hines et al. 2008, pp.
22-24). Hydrologic conditions of extant
least chub population habitats in Snake
Valley have been protected by the
UDWR. For example, in 2007, UDWR
purchased water rights in Foote
Reservoir to maintain water levels at
Bishop and Twin Springs (Hines et al.
2008, p. 23).

Efforts also have been made to protect
and increase the long-term viability of
least chub populations. Portions of five
of the six wild least chub populations
(Bishop Springs, Mills Valley, Mona
Springs, Clear Lake, and Leland Harris)
have been relocated to new sites to
provide genetic refuge (Hines et al.
2008, p. 20). In addition, two fish

hatcheries harbor brood stock for use in
ongoing relocation efforts and four
display/educational populations exist.

To date, BLM has demonstrated
support for least chub conservation by
requiring lease stipulations that avoid
drilling in least chub habitats. UDWR
has completed conservation measures
within existing regulatory frameworks,
such as acquiring water rights,
purchasing land, and implementing
habitat restoration. Mosquito Abatement
Districts are now incorporating least
chub conservation needs into mosquito
control programs by removing
mosquitofish as the primary control
mechanism and cooperating in research
efforts.

Despite extensive efforts, regulatory
mechanisms have not been able to
ameliorate the threat from nonnative
species, and State water regulations are
not specific enough to ensure long-term
viability of the least chub. We conclude
that the petition presents substantial
information to indicate that listing least
chub as a threatened or endangered
species may be warranted due to
inadequacy of existing regulatory
mechanisms.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

The petitioners state that other natural
and manmade threats to the species
include: (1) Competition from nonnative
species; (2) hybridization; (3) mosquito
abatement programs; (4) stochastic
disturbance and population isolation;
(5) drought and climate change; and (6)
cumulative effects.

Competition from Nonnative Species

The petitioners indicate that
nonnative fishes, including
mosquitofish, rainwater killifish
(Lucania parva), and plains killifish
(Fundulus zebrinis), have been released
into least chub habitats. These species
have similar diets to the least chub and
are considered competitors.

Nonnative fishes exist in least chub
habitats. Mosquitofish, in addition to
being a predator on least chub eggs and
young, are a significant competitor to
adult least chub for food sources.
Population declines at Mona Springs
and Lucin Pond have been directly
attributed to the presence of
mosquitofish (Hines et al. 2008, p. 34;
Thompson 2005, p. 4). See Factor C
(predation) for a discussion of the
efforts, mostly unsuccessful, to remove
and prevent reinvasion of nonnative fish
in least chub habitats. We find that the
petition presents substantial
information to indicate that listing least
chub as a threatened or endangered

species may be warranted due to
competition from nonnative fish.
Hybridization

The petition notes that hybridization
may occur in compromised habitats.
Hybrid introgression of least chub with
Utah chub (Gila atraria), and with
speckled dace (Rhinichthys osculus),
has been reported (Miller and Behnke
1985, pp. 509-515). In complex habitats,
reproductive isolating mechanisms can
be eliminated as a result of habitat
alteration and degradation; overlaps of
reproductive niches and breakdowns of
behavior due to overcrowding then
occur (Crawford 1979, p. 74; Lamarra
1981, p. 7). Least chub hybrids have
been reported from springs near Callao,
Utah, where least chub once existed
(Miller and Behnke 1985, p. 510).

Recent molecular diversity studies on
existing least chub populations indicate
that currently no evidence of
hybridization between least chub and
Utah chub exists, and suggest that
previous hybridization reports may have
been due to a misidentification of
specimens (Mock and Miller 2003, p.
10). The information provided by the
petitioners does not present substantial
information to indicate that listing the
least chub may be warranted due to
hybridization.

Mosquito Abatement Programs

The petition indicates that, although
BLM has rejected Juab County’s request
for implementing a mosquito control
spraying program on BLM administered
lands, the spraying may still occur on
private lands. The least chub may be
affected because mosquito larvae are a
major food item in the least chub diet.

Least chub have been shown to be
opportunistic feeders and use available
food items, including algae,
diatomaceous material, midges,
copepods, and ostracods (Sigler and
Sigler 1987, p. 92; Hickman 1989, p. 8)
depending on seasons and habitats
(Crist and Holden 1980, p. 808; Lamarra
1981, p. 5). As previously stated, an
MOU between UDWR and Mosquito
Abatement Districts was finalized in
order to reduce the spread of
mosquitofish in Utah. In 2008, UDWR
and the Mosquito Abatement Districts of
Salt Lake and Davis Counties will
conduct studies to determine the
effectiveness of replacing mosquitofish
with least chub for mosquito control
purposes; however, studies have not
been completed. The petitioners
conclude that effects of a mosquito
control program on least chub are
unknown. The petitioners do not
present substantial information to
indicate that listing the least chub may
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be warranted due to effects from
mosquito abatement programs.

Stochastic Disturbance and Population
Isolation

The petition presents information
relative to the limited distribution and
isolation of remaining least chub
populations. The petitioners cite
literature on the risks to small, isolated
populations, including environmental
and demographic stochasticity (Lande
1993, pp. 911-917).

Least chub populations are isolated,
both naturally and as the result of
human impacts. Habitat connectivity is
absent among the three Wasatch Front
populations as a result of past urban
development. West Desert populations
are similarly disconnected except in
years of exceptionally high water.
However, the LCCT team has been
successful in protecting the remaining
occupied sites. Translocation efforts
have established five new sites in
natural habitats (Hines et al. 2008, p.
20). In addition, results of genetic
studies indicate that ongoing
translocation efforts have been
successful in maintaining genetic
diversity (Mock and Miller 2005, pp.
273-277). Therefore, although small,
isolated populations will remain a
conservation challenge, we find that the
petitioners have not presented
substantial information to indicate that
listing the least chub may be warranted
due to effects from stochastic
disturbance and population isolation.

Drought and Climate Change

The petition indicates that a
prolonged drought has occurred in Utah
and some least chub habitats,
particularly the Gandy Salt Marsh
complex, may have been compromised.
The petition cites the effects of climate
change on biodiversity (IPCC 2001, pp.
5, 16; Davenport et al. 1998, pp. 229-
238), and the combined effects of
drought to least chub populations and
habitats in Utah. The petitioners state
that climate change, specifically
increased global temperatures, may be a
more serious long-term threat to least
chub than drought. They indicate that
the effects of increased global
temperatures include decreased
duration and depth of winter snowfall
(IPCC 2001, pp. 6, 9); earlier spring
runoff and decreased water availability;
decreased productivity and cover of
herbaceous vegetation, resulting in
increased soil erosion; and
unprecedented rates of vegetation shifts
due to die off, especially along
boundaries of semi-arid ecosystems
(Davenport ef al. 1998, p. 231). These
changes may pose threats to native

aquatic species as the quality and
quantity of aquatic, riparian, and mesic
upland ecosystems decline with
decreased water availability.

The petitioners present no direct link
between climate change and the least
chub, and we have no information in
our files to substantiate their claims.
Therefore, we find that the petitioners
have not presented substantial
information to indicate that listing the
least chub may be warranted due to
effects from climate change.

Drought has been documented
periodically within the range of the least
chub, and is likely currently affecting
the species. However, the species has
continued to exist despite periods of
natural drought, and on its own, this is
not considered a significant threat to the
species. During periods of drought,
farmers and ranchers rely more heavily
on water sources for irrigation purposes,
and this factor combined with drought
has likely led to the loss of several
springs in the Snake Valley. However, it
is currently not possible to separate
drought from water withdrawals in
order to analyze it as a threat to the least
chub. Therefore, we find that the
petitioners have not presented
substantial information to indicate that
listing the least chub may be warranted
due to effects from drought.

Cumulative Effects

The petitioners indicate that many
possible combinations of effects could
cumulatively impact least chub
populations. They discuss possible
combined effects of climate change,
drought, and aquifer depletions on the
least chub and its habitats.

We cannot predict the cumulative
effects of climate change and drought on
least chub at this time. In addition,
because the effects of proposed
groundwater withdrawals have not been
determined, it is difficult to predict how
the combination of those effects with
potential climate change and drought
would affect the least chub. Effects will
be determined to some extent possibly
by modeling efforts, and by the results
of implementation and monitoring of
future groundwater withdrawals. While
potential combinations of negative
impacts are a concern for the least chub,
we find that the petitioners have not
presented substantial information to
indicate that listing the least chub may
be warranted due to the cumulative
effects of climate change, drought, and
aquifer depletions.

Finding
We reviewed the petition, supporting

information provided by the petitioners,
and information in our files and

evaluated that information to determine
whether the sources cited support the
claims made in the petition. We find the
petitioners presented substantial
information under Factor A (Present or
threatened destruction, modification, or
curtailment of habitat or range)
indicating that listing the least chub as
threatened or endangered under the Act
may be warranted due to water
withdrawals and diversions. While
uncertainty exists on the magnitude of
effects to the least chub from proposed
groundwater pumping, concern
regarding the six extant, wild
populations is sufficient to warrant
further analysis.

We find that the petitioners presented
substantial information under Factors C
(Disease or Predation) and E (Other
Natural or Manmade Factors Affecting
the Species’ Continued Existence)
indicating that listing the least chub as
threatened or endangered under the Act
may be warranted due to the continuing
threat of nonnative species, particularly
mosquitofish, for which there is no
known means of control. Several
significant efforts have been made to
remove mosquitofish from least chub
habitats, without success. The wild least
chub population at Mona Springs may
be extirpated due to mosquitofish. Of
the six natural populations, five have
nonnative species present and of five
refuge sites, two currently have
mosquitofish present.

We find that the petitioners presented
substantial information under Factor D
(Inadequacy of Existing Regulatory
Mechanisms) indicating that listing the
least chub as threatened or endangered
under the Act may be warranted due to
inadequacy of existing regulations.
Regulatory mechanisms may not be
adequate to ameliorate the threat from
nonnative species, and State water
regulations are not specific enough to
ensure long-term viability of the least
chub.

Based on our consideration of the
information provided in the petition,
and in accordance with recent
applicable court decisions pertaining to
90-day findings, we find that the
petition presents substantial scientific
information indicating that listing the
least chub may be warranted. Our
process for making this 90-day finding
under section 4(b)(3)(A) of the Act is
limited to a determination of whether
the information in the petition presents
“substantial scientific and commercial
information,” which is interpreted in
our regulations as ‘“‘that amount of
information that would lead a
reasonable person to believe that the
measure proposed in the petition may
be warranted” (50 CFR 424.14(b)).
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Therefore, we are initiating a status
review to determine if listing the species
is warranted. To ensure that the status
review is comprehensive, we are
soliciting scientific and commercial
information regarding the least chub.

It is important to note that the
“substantial information” standard for a
90-day finding is in contrast to the Act’s
“best scientific and commercial data”
standard that applies to a 12-month
finding as to whether a petitioned action
is warranted. A 90-day finding is not a
status assessment of the species and
does not constitute a status review
under the Act. Our final determination
as to whether a petitioned action is
warranted is not made until we have
completed a thorough status review of
the species, which is conducted
following a positive 90-day finding.
Because the Act’s standards for 90-day
and 12-month findings are different, as
described above, a positive 90-day
finding does not mean that the 12-
month finding also will be positive.

We encourage interested parties to
continue gathering data that will assist
with the conservation and monitoring of
the least chub. The petitioners requested
that critical habitat be designated for
this species. If we determine in our 12-
month finding that listing the least chub
is warranted, we will address the
designation of critical habitat at the time
of the proposed rulemaking.

References Cited

A complete list of all references cited
in this document is available upon
request from the Utah Ecological
Services Field Office (see the FOR
FURTHER INFORMATION CONTACT section).

Author

The primary authors of this document
are staff of the Utah Ecological Services
Field Office (see the FOR FURTHER
INFORMATION CONTACT section).

Authority

The authority for this action is section
4 of the Endangered Species Act of
1973, as amended (16 U.S.C. 1531 et
seq.).

Dated: October 7, 2008.
Paul R. Schmidt,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. E8—24467 Filed 10-14-08; 8:45 am]|
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
RIN 0648-AV61

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Spiny
Lobster (Panulirus argus) Resources
of the Caribbean, Gulf of Mexico, and
South Atlantic; Minimum Conservation
Standards for Imported Spiny Lobster

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Announcement of availability of
fishery management plan amendments;
request for comments.

SUMMARY: NMFS announces the
availability of Amendment 4 to the
Spiny Lobster Fishery Management Plan
(FMP) of Puerto Rico and the U.S.
Virgin Islands and Amendment 8 to the
Joint Spiny Lobster FMP of the Gulf of
Mexico and South Atlantic prepared by
the Caribbean, South Atlantic, and Gulf
of Mexico Fishery Management
Councils (Councils). Amendments 4 and
8 would establish minimum
conservation standards for imported
spiny lobster. The intended effect of
Amendments 4 and 8 is to eliminate the
primary market for lobster that do not
meet the minimum size limit or mean
size at sexual maturity, which is
expected to result in a reduction in the
foreign harvest of these undersized
animals and increase the spawning
stock biomass and long-term potential
yield within the pan-Caribbean spiny
lobster fishery.

DATES: Written comments must be
received no later than 5 p.m., eastern
time, on December 15, 2008.

ADDRESSES: You may submit comments
by any of the following methods:

e E-mail: 0648-AV61.NOA@noaa.gov.
Include in the subject line the following
document identifier: 0648—AV61-NOA.

e Federal e-Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Jason Rueter, Southeast
Regional Office, NMFS, 263 13th
Avenue South, St. Petersburg, FL 33701.

e Fax: 727-824-5308, Attention:
Jason Rueter.

Copies of Amendments 4 and 8,
which include an Environmental Impact
Statement, a Regulatory Impact Review
(RIR), and an Initial Regulatory
Flexibility Analysis are available from
NMFS Southeast Regional Office, 263

13th Avenue South, St Petersburg, FL
33701; e-mail: jason.rueter@noaa.gov.
FOR FURTHER INFORMATION CONTACT:
Jason Rueter, 727-824-5305; fax 727—
824-5308; e-mail:
jason.rueter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
United States is a major importer of
spiny lobster, importing over 88,000
tons (over 194 million lbs) over the past
10 years, worth an estimated $2.27
billion dollars. The United States
imports over 90 percent of the spiny
lobster harvested in South and Central
America and the Caribbean countries.
Some of the exporting countries have
minimum size limits, but other
countries do not. As a result, some of
the imported product is legally
harvested, but the majority of the
undersized product is illegally
harvested in the exporting countries.
The major exporters to the United States
are the Bahamas, Brazil, Honduras, and
Nicaragua. All of these exporting
countries have some form of minimum
size requirement, but the requirements
are variable and enforcement is severely
lacking. Therefore, NOAA Fisheries
Service in coordination with the
Caribbean, South Atlantic, and Gulf of
Mexico Fishery Management Councils is
considering minimum conservation
standards on imports to curtail the flow
of imported undersized lobster
harvested in foreign countries. The pan-
Caribbean spiny lobster stock is
considered to be fully exploited or over-
exploited in much of its range.
Therefore, additional restrictions on the
harvest of animals below the mean size
at sexual maturity (i.e., undersized
animals) would greatly benefit the stock.
Eliminating the primary market for
undersized lobster is expected to result
in a reduction in the foreign harvest of
undersized animals and increase the
spawning stock biomass and long-term
potential yield within the pan-
Caribbean spiny lobster fishery.

A proposed rule that would
implement the measures outlined in
Amendments 4 and 8 has been received
from the Councils. In accordance with
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), NMFS is
evaluating the proposed rule to
determine whether it is consistent with
the FMPs, the Magnuson-Stevens Act,
and other applicable law. If that
determination is affirmative, NMFS will
publish the proposed rule in the Federal
Register for public review and
comment.

Comments received by December 15,
2008 whether specifically directed to
the Amendments 4 and 8 or the
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proposed rule, will be considered by received by NMFS on the amendments Dated: October 9, 2008.

NMFS in its decision to approve, or the proposed rule during their Alan D. Risenhoover,

disapprove, or partially approve the respective comment periods will be Director, Office of Sustainable Fisheries,
amendments. Comments received after  addressed in the final rule. National Marine Fisheries Service.

that date will not be considered by . [FR Doc. E8—24484 Filed 10-14—08; 8:45 am]
. . . . Authority: 16 U.S.C. 1801 et . : ’
NMEFS in this decision. All comments uthorily et seq BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Forest Service

McKelvie Geographic Area Rangeland
Allotment Management Plans on
National Forest System Lands on the
Samuel R. McKelvie National Forest,
Bessey Ranger District in Nebraska

AGENCY: Forest Service, USDA.

ACTION: Second revised notice of intent
to prepare an environmental impact
statement.

SUMMARY: This project would revise
Rangeland Allotment Management
Plans (RAMP) for all allotments within
the McKelvie Geographic Area on the
McKelvie National Forest and analyze
continuation of grazing within the
constraints of the Revised Nebraska
Land and Resource Management Plan
(NLRMP). A Notice of Intent (NOI) for
this project was published May 15, 2006
(71 No. 93 FR 27986). More than six
months have elapsed since the projected
draft environmental impact statement
(DEIS) date in that original NOI. This
revised NOI is being issued to update
the project schedule.
DATES: Comments will be accepted
concerning the scope of the analysis and
must be received within 30 days after
publication of this NOI in the Federal
Register. The Notice of Availability of
the DEIS is expected to be published in
the Federal Register approximately
March 2009.
ADDRESSES: Send written comments to:
Michael E. Croxen, Interdisciplinary
Team Leader, USDA Forest Service, P.O.
Box 39, Halsey, Nebraska 69142.
FOR FURTHER INFORMATION CONTACT:
Michael E. Croxen, Interdisciplinary
Team Leader, USDA Forest Service, P.O.
Box 39, Halsey, Nebraska 69142. Phone
(308) 533-2257.
SUPPLEMENTARY INFORMATION:

Purpose and Need for Action: The
purpose of the environmental impact
statement is to determine current

conditions, analyze environmental
consequences of actions to those
conditions, and assist the decision
maker in selecting management/
monitoring strategies consistent with
meeting desired conditions in the
NLRMP. The need for the action is to
ensure that authorized uses and
associated management activities move
towards or maintaining desired NLRMP
conditions.

Proposed Action: The Bessey Ranger
District proposes to implement best
management practices and activities
with adaptive management and
monitoring strategies to ensure
compliance between current conditions
and NLRMP desired conditions on the
McKelvie Geographic Area.

Other Possible Alternatives: Other
possible alternatives that would be
considered for analysis include a No-
Action Alternative (to not change
current permitted uses) and a No-
Grazing Alternative (to eliminate any
grazing on the project area).

Issues: What grazing strategies will
maintain or move desired conditions
toward NLRMP goals and objectives,
and how will these grazing strategies
impact permitted livestock grazers
(permittees)?

Responsible Official: Patricia D.
Barney, District Ranger, Bessey Ranger
District, P.O. Box 39, Halsey, Nebraska
69142.

Nature of Decision To Be Made: The
decision to be made is whether or not
to continue permitted uses within the
McKelvie Geographic Area. If uses are
permitted, then adaptive management
strategies and monitoring will be
identified to ensure compliance with
desired NLRMP conditions.

Public Scoping Process: Comments
and input regarding this proposal were
requested from the public, other groups
and agencies via direct mailing on May
19, 2006. Additional comments were
solicited during a public open house
June 6, 2006 held in Valentine,
Nebraska. With this revised NOI,
comments will be accepted again 30
days from the publication date of this
notice in the Federal Register.

Early Notice of Importance of Public
Participation in Subsequent
Environmental Review: The DEIS is
expected to be filed with the
Environmental Protection Agency (EPA)
and the EPA will publish a notice of
availability for the DEIS in the Federal

Register. The DEIS is scheduled to be
available for public review and
comment by approximately March 2009.
The comment period on the DEIS will
be 45 days from the date the EPA
publishes the notice of availability in
the Federal Register. The Forest Service
believes, at this early stage, it is
important to give reviewers notice of
several court rulings related to public
participation in the environmental
review process. First, the reviewers of
the draft EIS must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. V.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft EIS stage but that are
not raised until after completion of the
final EIS may be waived or dismissed by
the courts. City of Angoon v. Hodel, 803
F.2d 1016, 1022 (9th Cir. 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the comment period so that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the final environmental impact
statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft EIS should be as
specific as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft EIS. Reviewers may
wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 regarding the
specificity of comments.

Comments received, including the
names and addresses of those who
comment, will be considered part of the
public record on this proposal and will
be available for public inspection.

(Authority: 40 CFR 1501.7 and 1508.22;

Forest Service Handbook 1909.15, Section
21)
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Dated: September 30, 2008.
Patti Barney,

District Ranger, Bessey Ranger District,
Nebraska National Forest.

[FR Doc. E8—24408 Filed 10-14—-08; 8:45 am]|
BILLING CODE 3410-11-P

DEPARTMENT OF COMMERCE
U.S. Census Bureau

Proposed Information Collection;
Comment Request; Survey of Income
and Program Participation (SIPP) Wave
3 of the 2008 Panel

AGENCY: U.S. Census Bureau.
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: To ensure consideration, written
comments must be submitted on or
before December 15, 2008.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Patrick J. Benton, Census
Bureau, Room HQ-6H045, Washington,
DC 20233-8400, (301) 763—4618.

SUPPLEMENTARY INFORMATION:
1. Abstract

The Census Bureau conducts the
SIPP, which is a household-based
survey designed as a continuous series
of national panels. New panels are
introduced every few years with each
panel usually having durations of one to
four years. Respondents are interviewed
at 4-month intervals or “waves” over
the life of the panel. The survey is
molded around a central “core” of labor
force and income questions that remain
fixed throughout the life of the panel.
The core is supplemented with
questions designed to address specific
needs, such as obtaining information on
household members’ participation in

government programs as well as prior
labor force patterns of household
members. These supplemental questions
are included with the core and are
referred to as “‘topical modules.”

The SIPP represents a source of
information for a wide variety of topics
and allows information for separate
topics to be integrated to form a single,
unified database so that the interaction
between tax, transfer, and other
government and private policies can be
examined. Government domestic-policy
formulators depend heavily upon the
SIPP information concerning the
distribution of income received directly
as money or indirectly as in-kind
benefits and the effect of tax and
transfer programs on this distribution.
They also need improved and expanded
data on the income and general
economic and financial situation of the
U.S. population. The SIPP has provided
this data on a continuing basis since
1983 permitting levels of economic
well-being and changes in these levels
to be measured over time.

The 2008 panel is currently scheduled
for 4 years and will include 13 waves
of interviewing beginning September
2008. Approximately 65,300 households
were selected for the 2008 panel, of
which, 45,000 households are expected
to be interviewed. We estimate that each
household contains 2.1 people, yielding
94,500 person-level interviews in Wave
1 and subsequent waves. The interviews
take 30 minutes on average. Three
waves will occur in the 2008 SIPP Panel
during FY 2009. The total annual
burden for 2008 Panel SIPP interviews
would be 141,750 hours in FY 2009.

The topical modules for the 2008
Panel Wave 3 collect information about:

e Welfare Reform
e Retirement and Pension Plan
Coverage

Wave 3 interviews will be conducted
from May 2009 through August 2009.
A 10-minute reinterview of 3,100
people is conducted at each wave to

ensure accuracy of responses. The
reinterviews would require an
additional 1,553 burden hours in FY
2009.

I1. Method of Collection

The SIPP is designed as a continuing
series of national panels of interviewed
households that are introduced every
few years with each panel having
durations of 1 to 4 years. All household
members 15 years old or over are
interviewed using regular proxy-
respondent rules. During the 2008
panel, respondents are interviewed a
total of 13 times (13 waves) at 4-month

intervals making the SIPP a longitudinal
survey. Sample people (all household
members present at the time of the first
interview) who move within the country
and reasonably close to a SIPP primary
sampling unit will be followed and
interviewed at their new address.
Individuals 15 years old or over who
enter the household after Wave 1 will be
interviewed; however, if these
individuals move, they are not followed
unless they happen to move along with
a Wave 1 sample individual.

III. Data

OMB Control Number: 0607—0944.

Form Number: SIPP/CAPI Automated
Instrument.

Type of Review: Regular submission.

Affected Public: Individuals or
households.

Estimated Number of Respondents:
94,500 people per wave.

Estimated Time Per Response: 30
minutes per person.

Estimated Total Annual Burden
Hours: 143,303.

Estimated Total Annual Cost: $0.
Respondent’s Obligation: Voluntary.

Legal Authority: Title 13, United
States Code, Section 182.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: October 8, 2008.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E8—24351 Filed 10-14—08; 8:45 am)]
BILLING CODE 3510-07-P
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DEPARTMENT OF COMMERCE

Foreign—-Trade Zones Board

Docket 28—-2007, Docket 29-2007, Docket
30-2007

Foreign—-Trade Zone 158 - Vicksburg/
Jackson, MS, Requests for
Manufacturing Authority, Comment
Period on New EvidenceLane Furniture
Industries, Inc.; H.M. Richards, Inc.;
Bauhaus USA, Inc. (Upholstered
Furniture)

On October 8, 2008, the applicant in
the above-referenced proceedings made
a submission to the Foreign—Trade
Zones Board containing new factual
evidence on which there has not been
an opportunity for public comment.
Public comments limited to the
evidence in the October 8, 2008,
submission may be submitted until
November 14, 2008. Rebuttal comments
may be submitted during the subsequent
15-day period, until December 1, 2008.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at: Foreign—Trade
Zones Board, U.S. Department of
Commerce, Room 2111, 1401
Constitution Ave., NW, Washington, DC
20230. For further information, contact
Pierre Duy, examiner, at: (202) 482—
1378 or pierre duy@ita.doc.gov.

Dated: October 9, 2008.

Andrew McGilvray,

Executive Secretary.

[FR Doc. E8-24479 Filed 10—14-08; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
(A-549-502)

Circular Welded Carbon Steel Pipes
and Tubes from Thailand: Final
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On April 7, 2008, the
Department of Commerce (the
Department) published the preliminary
results of administrative review of the
antidumping duty order on circular
welded carbon steel pipes and tubes
from Thailand. The review was
requested by Allied Tube and Conduit
Corporation and Wheatland Tube
Company (collectively, petitioners), and
covers one producer of the subject
merchandise, Saha Thai Steel Pipe
(Public) Company, Ltd. (Saha Thai). The
period of review (POR) is March 1, 2006

through February 28, 2007. Based on
our analysis of the comments received,
we have made changes to the
preliminary results, which are discussed
in the “Changes Since the Preliminary
Results” section below. For the final
dumping margins, see the ‘“Final Results
of Review”” section below.

EFFECTIVE DATE: October 15, 2008.

FOR FURTHER INFORMATION CONTACT:
Myrna Lobo or Jacqueline Arrowsmith,
AD/CVD Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street & Constitution
Avenue, N.W., Washington, DC 20230;
telephone: (202) 482—-2371 or (202) 482—
5255, respectively.

SUPPLEMENTARY INFORMATION:

Background

On April 7, 2008, the Department
published in the Federal Register the
preliminary results of the administrative
review of the antidumping duty order
on circular welded pipes and tubes from
Thailand. See Circular Welded Carbon
Steel Pipes and Tubes from Thailand:
Preliminary Results of Antidumping
Duty Administrative Review, 73 FR
18749 (April 7, 2008) (Preliminary
Results).

In the Preliminary Results, the
Department stated its intention to
request additional information from
Saha Thai on certain issues for which
the record of this administrative review
was not completely clear. On April 11,
2008, we issued a supplemental
questionnaire to Saha Thai and its
affiliated resellers. Saha Thai submitted
its response on May 5, 2008.

We invited parties to comment on the
Preliminary Results. On April 23, 2008,
we revised the due dates for comments
and informed parties of the same. On
May 21 and May 28, 2008, we received
timely case briefs and rebuttal briefs,
respectively, from both petitioners and
respondent.

On July 22, 2008, the Department
extended the final results from August
5, 2008 to October 6, 2008. See Circular
Welded Carbon Steel Pipes and Tubes
from Thailand: Extension of Time Limit
for Final Results of Antidumping Duty
Administrative Review, 73 FR 42548
(July 22, 2008).

Period of Review

The period of review (POR) is March
1, 2006 through February 28, 2007.

Scope of the Order

The products covered by this
antidumping order are certain welded
carbon steel pipes and tubes from
Thailand. The subject merchandise has

an outside diameter of 0.375 inches or
more, but not exceeding 16 inches.
These products, which are commonly
referred to in the industry as “standard
pipe” or “‘structural tubing,” are
hereinafter designated as “pipes and
tubes.” The merchandise is classifiable
under the Harmonized Tariff Schedule
of the United States (HTSUS) item
numbers 7306.30.1000, 7306.30.5025,
7306.30.5032, 7306.30.5040,
7306.30.5055, 7306.30.5085, and
7306.30.5090. Although the HTSUS
subheadings are provided for
convenience and purposes of U.S.
Customs and Border Protection (CBP),
our written description of the scope of
the order is dispositive.

Analysis of Comments Received

The issues raised in the case and
rebuttal briefs by parties to this
administrative review are addressed in
the Memorandum from Stephen J.
Claeys, Deputy Assistant Secretary for
Import Administration to David M.
Spooner, Assistant Secretary for Import
Administration: Issues and Decision
Memorandum for the Final Results of
the Administrative Review of the
Antidumping Duty Order on Circular
Welded Pipes and Tubes from Thailand
(Decision Memorandum), dated
concurrently with this notice and which
is hereby adopted by this notice. A list
of the issues addressed in the Decision
Memorandum is appended to this
notice. The Decision Memorandum is on
file in the Central Records Unit, room
1117 of the main Department of
Commerce building (CRU), and can be
accessed directly on the Web at http://
ia.ita.doc.gov/frn. The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Changes Since the Preliminary Results

Based on our analysis of comments
received and our consideration of
information submitted by Saha Thai on
May 5, 2008 in its supplemental
questionnaire response, received
subsequent to the issuance of the
preliminary results, we have made
adjustments to our margin calculations.
We have granted Saha Thai a duty
drawback adjustment under section
772(c)(1)(B) the Tariff Act of 1930, as
amended (the Act), based on the
exemption of import duties on raw
materials used in the exported pipes
and tube. However, we have adjusted
the calculation of the yield factor used
in calculating this duty drawback
adjustment. We also added the value of
these exempted import duties to the cost
of manufacture. For these final results,
we decided to use the U.S. customs duty
as reported by Saha Thai. In addition,
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we made certain modifications to the
program to ensure proper product
comparisons. These adjustments are
discussed in detail in the Decision
Memorandum.

Final Results of Review

As aresult of our review, we
determine that the following weighted—
average margin exists for the period of
March 1, 2006 through February 28,
2007:

Weighted—
Average
Manufacturer/Exporter Margin
(percent)
Saha Thai Steel Pipe (Public)
Company, Ltd. ...ccocveniiiieeee. 4.26

Assessment Rates

The Department shall determine, and
U.S. Customs and Border Protection
(CBP) shall assess, antidumping duties
on all appropriate entries. Pursuant to
19 CFR 351.212(b)(1) of the
Department’s regulations, the
Department calculates an assessment
rate for each importer of the subject
merchandise. The Department intends
to issue appropriate assessment
instructions directly to CBP 15 days
after the date of publication of these
final results of review.

The Department clarified its
“automatic assessment” regulation on
May 6, 2003 (68 FR 23954). This
clarification will apply to entries of
subject merchandise during the period
of review produced by the company
included in these final results of review
for which the reviewed company did
not know their merchandise was
destined for the United States. In such
instances, we will instruct CBP to
liquidate unreviewed entries at the all—
others rate from the investigation if
there is no rate for the intermediate
company involved in the transaction.
For a full discussion of this clarification,
see Antidumping and Countervailing
Duty Proceedings: Assessment of
Antidumping Duties, 68 FR 23954 (May
6, 2003).

Cash Deposit Requirements

The following deposit requirements
will be effective upon publication of the
final results of this administrative
review for all shipments of subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the publication date of these final
results, as provided by section
751(a)(2)(C) of the Act: (1) for the
company covered by this review, the
cash deposit rate will be the rate listed
above; (2) for merchandise exported by

producers or exporters not covered in
this review but covered in a previous
segment of this proceeding, the cash
deposit rate will continue to be the
company—specific rate published in the
most recent final results in which that
producer or exporter participated; (3) if
the exporter is not a firm covered in this
review or in any previous segment of
this proceeding, but the producer is, the
cash deposit rate will be that established
for the producer of the merchandise in
these final results of review or in the
most recent final results in which that
producer participated; and, (4) if neither
the exporter nor the producer is a firm
covered in this review or in any
previous segment of this proceeding, the
cash deposit rate will be 15.67 percent,
the all-others rate established in the less
than fair value investigation. See
Circular Welded Carbon Steel Pipes and
Tubes from Thailand: Final
Determination of Sales at Less Than
Fair Value, 51 FR 3384 (January 27,
1986).

Notification to Importers

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 351.402(f)
of the Department’s regulations to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred, and in the subsequent
assessment of double antidumping
duties.

Notification Regarding Administrative
Protective Orders

This notice is the only reminder to
parties subject to the administrative
protective order (APO) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under the APO in accordance
with 19 CFR 351.305(a)(3) of the
Department’s regulations. Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

We are issuing and publishing these
final results and this notice in
accordance with sections 751(a)(1) and
777(1)(1) of the Act.

Dated: October 6, 2008.
David M. Spooner,

Assistant Secretary for Import
Administration.

Appendix I - Issues in Decision
Memorandum

Comment 1: Whether Saha Thai Has
Met Both Prongs of the Department’s
Duty Drawback Test

Comment 2: Whether Saha Thai Should
Receive an Upward Adjustment for Duty
Drawback/Exemption

Comment 3: Whether the Department
Should Add a “Third” Prong to Its
Eligibility Test

Comment 4: Whether the Department
Should Use Saha Thai’s Actual Yield
Factors in Evaluating the Duty
Exemption

Comment 5: Whether to Include
Exempted and Unpaid Duties on
Imported Raw Materials in Saha Thai’s
Reported Cost of Manufacture (COM)
Comment 6: Whether the Department
Needs to Make Corresponding
Adjustments to the G&A and Interest
Ratio Calculations if Unpaid Import
Duties Are Included in Saha Thai’s
COM

Comment 7: Whether to Deduct Ocean
Freight from C&F Value to Calculate
U.S. Duty

Comment 8: Level of Trade Adjustment
Comment 9: Whether Zeroing Is In
Accordance with the Antidumping
Statute or the International Obligations
of the United States

Comment 10: Whether the Department
Should Correct Alleged Errors in the
Preliminary G&A and Financial Expense
Ratio Calculations

Comment 11: Alleged Programming
Errors

[FR Doc. E8—24481 Filed 10-14—-08; 8:45 am]|
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XL06

Fisheries in the Western Pacific;
Marine Conservation Plan for Pacific
Insular Areas; Northern Mariana
Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of agency decision.

SUMMARY: NMFS announces the
approval of a three-year marine
conservation plan (MCP) for the
Northern Mariana Islands.
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DATES: This agency decision is effective
October 6, 2008.

ADDRESSES: Copies of the MCP are
available from the Western Pacific
Fishery Management Council (Council),
1164 Bishop St., Suite 1400, Honolulu,
HI 96813, tel 808-522-8220, fax 808—
522-8226.

FOR FURTHER INFORMATION CONTACT:
Alvin Katekaru, NMFS Pacific Islands
Regional Office, at (808)944—-2207.
SUPPLEMENTARY INFORMATION: Under
Section 204(e)(1)(A)of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act), the Secretary of State, with the
concurrence of the Secretary of
Commerce (Secretary) and in
consultation with the Council, may
negotiate and enter into a Pacific Insular
Area fishery agreement (PIAFA) to allow
foreign fishing within waters of the U.S.
Exclusive Economic Zone (EEZ)
adjacent to American Samoa, Guam, or
the Northern Mariana Islands, and at the
request and with the concurrence of,
and in consultation with, the Governor
of the Pacific Insular Area to which the
PIAFA applies. Section 204(e)(4) of the
Magnuson-Stevens Act requires that
prior to entering into a PIAFA, the
appropriate Governor and the Western
Pacific Fishery Management Council
(Council) shall develop a three-year
MCP containing detailing the uses for
funds to be collected by the Secretary
under the PIAFA. Any payments
received under a PIAFA shall be
deposited into the United States
Treasury and then covered over to the
Treasury of the Pacific Insular Area for
which funds were collected. In the case
of violations by foreign fishing vessels
occurring within the EEZ off any Pacific
Insular Area, any amount received by
the Secretary which is attributable to
fines and penalties imposed under the
Magnuson-Stevens Act, including such
sums collected from the forfeiture and
disposition or sale of property seized
subject to its authority, after payment of
direct costs of the enforcement action to
all entities involved in such action,
shall be deposited into the Treasury of
the Pacific Insular Area adjacent to the
EEZ in which the violation occurred, to
be used for fisheries enforcement and
for implementation of a MCP.

The MCP to be approved by the
Secretary must be consistent with the
Council’s fishery management plans